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PREFACE 

TO THE riRST EDITIOK PUBLISHED IN 1776. 



The age we live in is a busy age; in which luiov-H<id(«>«f 
ledge is rapidly advancing towaids perfectioa. la nmiefSu^t, 
the natural world, in particular, every thing teems 
with discovery and with improvement. The most 
distant and recondite regions of the earth traversed 
and explored — the all-vi?ifying and subtle element 
of the air so recently analyzed and made known to 
us, — are striking evidences, were all others want- 
ing, of this pleasing truth. 

Correspondent to dUcotery and irr^rovement in 
the natural world, is refoTmalion in the moral: if 
that which seems a common nation be, indeed, a 
true one, that in the moral world there no longer 
remains any matter for discoceTt/. Perhaps, how- 
ever, this may not be the case : perhaps among 
such observations as would be best calculated to 
serve as grounds for reformation, are some which, 
being observations of matters of fact hitherto either 
incompletely noticed, or not at all, would, when 
produced, appear capable of bearing the name of 
discoverieE! with so little method and precision 
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'^■"'"^i have the consequences of this fuitdamental asiom, 
niliicrukLDE. j, j^ ,^ greatest happinesi of the greatest number 
that i» the measure of right and terong, been as yet 
developed. 

Be this as it may, if there be room for making, 
and if there be use in publishing, ducoveries in the 
tiatural world, surely there is not much less roou 
for making, nor much less use in proposing, refor- 
matio/t in the moral. If it be a matter of impor- 
tance and of ute to us to be made acquainted with 
distant countries, surely it is not a matter of much 
less importance, nor of much less use to us, to be 
made better and better acquainted with the chief 
means of living happily in our own ■ If it be of im- 
portance and of use to us to know the principles of 
tile element we breathe, surely it is not of much less 
importance nor of much less use to comprehend the 
principles, and endeavour at the improvement of 
those Iaui<, by which alone we breathe it in security- 
If to this endeavour we should fancy any Author, 
especially any Author of great name, to be, and as 
far as could in such case be expected, to avow him- 
setf a. determined and persevering enemy, what 
should we say of him? We should say that the 
interests of reformation, and through them the wel- 
iare of mankind, were inseparably connected with 
the downfall of his works: of a great part, at least, 
of the esteem and influence which these works might 
under whatever title have acquired. 
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Such ftn eaemy it has been my misfortune (and Moumor 
not mine only) to see, oi fancy at least I saw, in nixicruiuiv. 
the Autlior of the celebrated Comuentaries on 
the Laws of England: an Author whose woTka 
have had beyond comparison a more extensive (ni> 
culation, have obtained a greater share of esteem, of 
l^plause, and consequently of influence (and that 
by a title on many grounds so indisputable) thao 
any other writer who on that subject has ever yet 
appeared. 

It is on this account that I conceived, some lime HEimyifit. 
since, the design of pointing out some of what ap- 
peared to me the capital blemishes of that woik, 
particularly this grand and fundamental one, the 
antipathy to reformation ; or rather, indeed, of lay- 
ing open and exposing the universal inaccuracy and 
confusion which seemed to my apprehension to per- 
vade the whole. For, indeed, snch an ungenerous 
antipathy seemed of itself enough to promise a ge- 
neral vein of obscure and crooked reasoning, from 
whence no clear and sterling knowledge could be 
derived ; so intimate is the copnexion between 
■some of the gifts of the understanding, and some of 
the affections of the heart. 

It is in this view then that I took in hand that 
part of the first volume to which the Author has 
given the name of Ihtkoduction. It is in this 
part Af the woric that is contained whatever comes 
under the denomination of general prme^le*. It is 



n,g,i,7cd by Google 



HbiMT tf It- in this part of the work that are contaioed such pre- 
liminary vievs as it seemed proper to him to give of 
certain objects real or imaginary, which he found 
connected with his subject Law by identity of 
name : two or three sorts of Laws of Nature, the 
rneaUd Law, and a certain Law of Nationi. It 
is in this part of the work that he has touched upon 
several topics which relate to all laws or institu- 
tions [a] in general, or at least to whole classes of 
institutions without lelating to any one more than 
lo another. 

To speak more particularly, it is in this part of 
his work that he has giren a definition, such as it 
is, of that whole branch of law which he had taken 
for his subject; that branch, which Bome, consider- 
ing it as a main stock, would term Law without 
addition ; and which he, to distinguish it from those 
others its condivident brancka [6], terms law muni- 
apal: — an account, aucb as it is, of the nature -and 
origin of Natural Society the mother, and of Politi- 
cal Society the daughter, of Law municgiat, duly 
begotten in the bed of Metaphor : — a division, such 
as it is, of a law, individually considered, into what 
he fancies to be its parts; — an account, such as it 
IE, of the method to be taken for interprelitig any 
law that may occur. 

[a] I add here tbe word tmttltituia, ix the nke of ioduduig 
rule) of Cunwun Law, a] «eU u portkiai of SMdiU Law. ' 
II] Membra emdiadtntia — SADNS.Log. I_ I. c 46. 



by Goo l^ I C 



In re^rd to the Law of England in particnlar,.it HtMurrttit. 
is here that he gives an account of the divbioij of 
it into its two braDchea (branches, however, that are 
DO ways distinct in the purport of them, when once 
established, but only in respect of the source from 
whence their establishment took its rise) the Statute 
or JFritlen law, as it is called, and the Common or 
Unwritten ; — an account of what are called General 
Customs, or institutions in force throughout the 
whole empire, or at least the whole nation; — of 
what are called Particular Cuttomu, institutions of 
local extent established in particular districts; and 
of such adopted institutions of a general extent, as 
are parcel of what are called the Cml and the Canon 
laws; all three in the character of so many branches 
of what is called the Common Law .—in fine, a gene- 
ral account of Equity, that capricious and incom- 
prehensible mistress of our fortunes, whose features 
neither our Author, nor perhaps any one is well able 
to delineate ; — of Equity, who having in the begin- 
ning been a rib of Law, but since in some dark age 
plucked from her side, when sleeping, by the hands 
not BO much of God as of enterprizing Judges, now 
lords it over her parent sister : — 

All this, I say, together with an account of the 
different districts of the empire over which different 
portions J}f the Law prevail, or over which the Law 
has different degrees of force, composes that part 
of our Author's work which he has styled the Ih- 
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HkMiTont. TSODUCTioK. Hii eloquent " DiBcouTBe on tlie 
" Btudy of the Law," with which, as being a dis- 
course of the rhetorical kind rather than of the 
didactic, I proposed not to intcnaeddle, prefaces 
the whole. 

It would have been in vidn to have thought of 
travelling oret the whole of so vast a work. My 
design, therefore, was to take such a portion of it, 
as might afford a fair and adequate specimen of 
the character and complexion of the whole. For 
this purpose the part here marked out would, I 
thought,abundantly suffice. ThiSjhoweTernarrowin 
extent, was the most conspicuous, the most charac- 
teristic part of our Author's work, and that which 
was most his own. The rest was Uttle more than 
compilation. Pursuing my examination thus fat, I 
should pursue it, I thought, as far as was neces- ' 
sary for my purpose : and I had little stomach to 
pursue a task at once ao laborious and so invidious 
any farther. If Herculet, according to the old pro- 
verb, is to be known ex pede ; much more, thought 
I, is he to be known ex capite. 

In these views it was that I proceeded as far as 
the middle of the definition of Law munUnpal. It 
was there I found, not without surprize, the digres- 
sion which makes the subject of the present essay. 
This threw me at first into no small perplexity. To 
give no account of it at all; — to pass wholly mh 
nientio, so lai|;e, and in itself so material a part of 
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tiie work I was examiniD^, would seem strange : at Hiiuu 
the same time I saw no possibility of entering into 
an examination of a passage so anomalous, without 
cutting in pieces the thread of the discourse. Un- 
der this doubt I determined at any rate, for the 
present, to pass it bj; the rather as I could not 
perceive any connexion that U had with any thing 
that came before or after. I did bo ; and continv- 
ing my exaniinatioD of the definition from which ^^ 
digressed] I travelled on to the end of the Introduc- 
tion. It then became necessary to come to some 
definitive resolution concerning this eccentric part 
of it: and the result was, that being loth to leave 
the enterprise I had begun in this respect imper- 
fect, I sat down to ^ve what I intended should be 
a very slight and general survey of it. The farther, 
however, I proceeded in examining it, the more 
confused and unsatisfactory it appeared 'to me: 
and the greater difBculty 1 found in knowing what 
to make of it, the more words it cost me, I found, 
to say BO. In this way, and by these means it was 
that thg present Essay grew to the bulk in which 
the Reader sees it. When it was nearly completed, 
it occurred to me, that as the digression itself 
which I was examining was perfectly distinct from, 
and unconnected with the text from which it starts, 
so was, or so at least might be, the critique on that 
digression, from the crifi^ue on the text. The for- 
mer was by much too large to be engrafted into 
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Hbiorrsriu the latter; and since if it accompanied it at alf, it 
could only be in the shape of an Appendix, there 
seemed no reason wb; the same publication should 
' include them both. Tothefonner,theTefoTe,aB being 
the least, I determined to give that finish which I 
was able, and which I thought was necessary : and 
to publish it in this detached manner, as the first, 
if not the only part of a work, the principal and 
remaining part of which may possibly see the light 
some time or other, under some such title as that 
of" A Comment on the Comuentabies." 

In the mean time that I may stand more liilly 
justified, or excused at least, in an enterprize to 
most perhaps so extraordinary, and to many doubt- 
less so unacceptable, it may be of use to endeavour 
to state with some degree of precision, the grounds 
of that war which, for the interests of true science, 
and of liberal improrement, I think myself bound 
to wage against this work. I shall therefore pro- 
ceed to mark out and distinguish those points of 
view in which it seems principally reprehensible, 
not forgetting those in which it seems still entided 
to OUT approbation and applause. ' 

tikIiiuIkh Thfii* SJ^ Wo characters, one or other of which 
djM^^KS every man who finds any thing to say on the sub- 
thc Exriin- ject of Law, may be said to take upon him ; — that 
of the Expontor, apd that of the Censor. To the 
province of the Expontor it belongs to explain to 
us what, as he supposes, the Law it .- to that of the 
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Censor, to observe to us what he thinks it ought to '^'t^"^™ 
be- The former, therefore, is principally occupied f/j51°Ji°^'or' 
in stating, or in enquiring after /acts .- [e] the latter, {[J';^"'- 
in discussing reasons. The Expositor, keeping within 
his sphere, has no concern with any other faculties 
of the mind tian the ajiprehenswn, the memory, and 
the judgment: the latter, in virtue of those senti- 
mtints of pleasure oi di^leasure which he finds 
occasion to annex to the ohjects under his review, 
holds some intercourse with the affections. That 
which is Law, is, in different countries, widely dif- 
ferent: while that which ought to he, is in all coun- 
tries to a great degree the same. The Expositor, 
therefore, a always -the citizen of this or that par- 
ticular country : the Censor is, or ought to be the 
citizen of the world. To the Expotttor it belongs 
to shew what the Legislator and his underworkman 
the Judge have done already : to the Center it be- 
longs to suggest what the Legislator ought to do in 
future. To the Censor, in short, it belongs to teach 
that science, which when by change of hands con- 
verted into an art, the Leoislatob practises. 

[cj Id practice, the question of Law has commonlj been ipokfin 
of as opposed to that of fact ; bat this distinction is an tuxidenlal 
one. 'iliat a l^wcommaDcliDg or prohibiling inch a int of action, 
has heta eAtabUahed, Is aa much ^fact, as that an individual action 
of that tort has been cominitted. Ilie cstablisbmenl of a La» may 
be ipokeo of as tkfact, at least for the purpoK of distingulihiiig it 
from an; coniiderBtion tbat mtj be offered as a reawn far luch 
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Let us now return to our Author. Of these two 
pevfectly distinguishable functions, the latter alone 
is that which it fell necessarily within his province 
to discharge. His professed object was to explain 
to us what the Laws of England mere. " Ita lea 
" scripta est," was the only motto which he stood 
engaged to keep in view. The work of cettmre 
(for to this word, in default of any other, I find it 
necessary to give a neutral sense) the work of cm- 
sure, as it may be styled, or, in a certain sense, of 
criticism, was to him but a parergon — a work of 
supererogation: a work, indeed, which, if aptly 
executed, could not but be of great ornament to 
the principal one, and of great instruction as well 
as entertainment to the Reader, but from which 
our Author, as well as those that had gone before 
him on the same line, might, without being charge- 
able with any deficiency, have stood excused : a 
work which, when superadded to the prindpal, 
would lay the Author under additional obligations, 
and impose on him new duties : which, notwith- 
standing whatever else it might difier in from the 
principal one, agrees with it in this, that it ought 
to be executed with impartiality, or not at all. 

If, on the one hand, a hasty and undiscriminating 
condemner of what is established, may expose 
himself to contempt; on the other hand, a bigotted 
or corrupt defender of the works of power, becomes 
guilty, in a manner, of the abuses which he sup- 
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ports : the more so if, by oblique glances and f*'"'S*u^ 
sophistical glosses, he studies to guard from re- "'"' ^"^*^ 
proach, or recommend to favour, what. he knows 
not how, pnd daies not attempt, to justify. To a man 
who contents himself with simply stating an insti- 
tution as he thinks it u, no share, it is plain, can 
justly be attributed (nor would any one think of 
attributing to him any share) of whatever reproach, 
any more than of vhaterer applause the institution 
may be thought to merit. But if not content with 
this humbler function, he takes upon him to g;iTe 
reiuons in behsilf of it, reasons whether made or 
found by him, it is far otherwise. Every false and 
sophistical reason that he contributes to circulate, 
he himself is chargeable with: nor ought he to be 
holden guiltless even of such as, in a work where 
fact not reaton is the question he delivers as from 
other writers wi^out censure. By officiously 
adopting them he makes them his own, though 
delivered under the names of the respective Au- 
thors : not much less than if delivered under his 
own. For the very idea of a reason betokens appro- 
bation : so that to deliver a remark under that 
character, and that without censure, is to adopt it, 
A man will scarcely, therefore, without some note 
of disapprobation, be the instrument of introducing, 
in the guise of a reason, an argument which he does 
not really wish to. see approved. Some method or 
other he will take to wash bis hands of it : some 
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unriowkt to method or other he will take to let mea tee that 
oichfrudgiii. what he means to be understood to do, is merely to 
report the judgment o£ another, not to pass one of 
his Dwo. UpOD that other then he vill lay the 
blame: at least be vill take care to lepel it from 
himself. If he omits to do this, the most faTOurable 
cause that can be assigned to the omission is indif- 
ference : indifference to the public welfare — that 
indiderence which is itself a crime. 

It is wonderful how forward some have been to 
look upon it as a kind of presumption and ingra- 
titude, and rebellion, and cruelty, and I know not 
what besides, not to allege only, nor to own, but 
to suffer any one so much as to imagine, that an 
old-established law could in any respect be a fit 
object of condemnation. Whether it has been akind 
o{ perimt^cation that has been the cause of this, as 
if the Law were a living creature, or whether tt has 
been the mechanical veneration for antiquity, or 
what other delusion of the fancy, I shall not here 
enquire. For my part, 1 know not for what good 
reason it is that the merit of justifying a law when 
right shoul4 have been thought greater, than that of 
censuring it when wrong. Under a government of 
Laws, what is the motto of a good citizen ? To obey 
punchially i lo ceiiiu,Te freely . 

Thus much is certain ; that a system that is never 
to be censured, will never be improved: that if 
nothing is ever to be found fault with, nothing will 
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ever be mended ; and that a resoluUon to justify unouiitts 
CTery thing at any rate, and to disapprove of nothing, wi-'— '— 
is a resolution which, pursued in futuTe,~mugt stand 
as an effectual bar to all thcadditumal happiness we 
can ever hope for; pursued hitherto would have 
robbed us of that share of happiness which we enjoy 
already. 

Nor is a disposition to find " every thing as it 
" should be," less at variance with itself, than with 
reason and utility. The common-place arguments 
in which it vents itselfjustify not what is established, 
in effect any more than they condemn it; since 
whatever note is establishment, once was innovation. 

Precipitate censure, cast on a political institution, 
does but recoil on the head of htm who casta it. 
From such an attack it is not the institution itself, if 
well grounded, that can suffer. What a man says 
against it either makes impression or makes none. If 
none, it is just as if nothing had been said about the 
matter; if it does make an impression, it naturally 
calls up some one or other in defence. For if the 
institution is in truth a beneficial one to the com- 
munis in general, it cannot but have ^ven an 
interest in its preservation to a number of indi- 
viduals. By their industry, then, the reasons on 
which it is grounded are brought to light ; from the 
observation of which those who acquiesced in it 
before upon trust, now embrace it upon conviction. 
Censure, therefore, though ill-founded, has no other 
effect upon an institution than to bring it to that 
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i^moiulitio testy by which the value of those, indeed, on which 
wKbfRFdDin. prejudice alone has stamped a currency, is cried 
down, but by which the credit of those of sterling 
utility is confinned. 

Nor ia it by any means from passion and ill- 
bumour, that censure, passed upon legal insdtu- 
tioDs, is apt to take Its birth. When it is from 
passion and ill'humour that men speak, it is with 
men that they are in ill-humour, not with laws ; it is 
men, not laws, that are the but of " arrogance." [d) 
Spleen and turbulence may indeed prompt men to 

[(I]"iirn^aBce;"oiir Author calli it" thetitnuM amginice*, to • 
" ceniure what bu, at leiu^ a bettei chance to be right, than the 
" imgalar notioni of an; particular man :" meaoiDg thereby certaio 
ecclenaatic^ ioidtnlkiiu. VlbradDg, ai it ahould seem, between 
puaion aii4 di>cretig<i, he haa Iboaght it neceassEf, indeed, to in. 
■ertic tbeaeotencethatjiriuch being inserted, tunu it into notluDg : 
After the vord "ceiunre," "with cnatempt** he adda, "andmd^ 
" ness :" ai if there needed a professor to infann ns, that to treat 
•nj tlung with cootempt and rudeness is arroguice. " Indecency," 
he had already called it, "to Kt up private jadgnient inoppositicni 
" to public t' and this nithont restriction, qnaliGcatian, or reaene, 
Una was in the first transport of a holy seal, be&re diicretion bad 
come in to hia asastoice. Thig passage die Doctors Prieultit and 
liiTnanxi, who, in quality of Diiseoting Ministers, and cham- 
piooi of diiseoting opinkias, saw tbemselrei particidarly attacked 
in it, ha*e not snfiered to pass unnoticed ; any more than has the 
celebrated Author of the " lUtaarla on tlit ddioftbe 13lh Parlia- 
" naUj," who.tbuud it ad«ene to bis enterpriae, for the same 
■ i Comm. p. 50. t See Remarks, lie. 

1 See Letters to Mr. Justice Blackstone, 1771. Semnd Editioiii 
$ In the Preface, 
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quurel with living individuals ; but vlien Aev t««i«wiiti* 

make complatat or the dead letter of tbe Law, the with ftccdom. 

work of departed lawgivers, against whom no 

personal antipathy can have subsisted, it is always 

from tbe observation, or from tbe belief at least, of 

some real grievance. The Law ia no man's enemy ; 

the Law is no man's rival. Ask the clamorous and 

nnmly multitude — it is never the Law itself that is 

in the wrong; it is always some wicked interpreter 

of the Law that has corrupted and abused it. [e] . 

reason tfaul ia bost'ile to ever; other liberal plin of politica] dii- 

*a* Vty edition of tbe Commentaries happsu la be the firati 
once [he aboie paragraph wu written J hav« been directed to a 
later. In this later edition llie paiaage about " indecencj" is, like 
the other aljout "arrogance," explained away into nothing. What 
we are now (old b, that " to Kl up piirate judgment in [yinilaU 
" and factieai] opposition to pnblic authmity" (he migbl hare 
added — ortopriiale rither) is "iudeceocy." [See the 5lh Edit> 
Sto. p. 50, as in the 1st.] This we awe, llhink, to Dr.FunieaDi. 
The Doctors Fumeam and Frieitlj, under whose well-applied 
coimtion oar Anthnr has snuiled so seierely, have a good deal 
to answer for : Tbej hare been the means of bis adding a good deal 
of this kind of rhetorical lumber to tbe ptenliful stock there ivai of 
it before. One passage, indeed, a pauage deep- tmctu red with 
religious gall, the; have been the means ofclearing away entirely*} 
and in this, at leut, they have done good Knice. They hare 
made bim sopbiilicate ; they have made hiu even eipnoge) hot 
all the Doctors in the world, I doubt, would not bring him to cou- 
fetsioa. See his Answer to Dr. Piies^y. 

[e] There is only one way in which censure, cast upon the Laws, 
• See Fammni, Letter VII, 
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lAiriinifiitin Thug destitute of Toundation are the terrors, or 
sithrrMdtn. pretended terrors, of those who shudder at the idea 
of a free censure of established insdtutions. So 
little does the peace of society require the aid of 
those lessons which teach men to accept of any 
thing as a reason, and to yield the same abject and 
indiscri mi Dating homage to the Laws here, which is 
paid to the despot elsewhere. The fruits of such 
tuition are visible enough in the character of that 
race of men who have always occupied too large 
a space in the circle of the profession ; A passive 
and enervate race, ready to swallow any thing, 
and to acquiesce in any thing ; with intellects inca- 
pable of distinguishing right from wrong, and with 
affections alike indifferent to either; insensible, 
short-sighted, obstinate ; lethargic, yet liable to be 
driven in convulsions by false terrors ; deaf to the 

hu a greater lendenc; to do harm Chaii good i and ttjit is when it 
>et> ittelf to contest their Tolidily ; I mean, *heii BbaudoniDg the 
qncstkin of eipediencj, it teta Itteif to conleit the right. Bat thjt 
II an Btuck to which old-«Ublished Laws are Dot >o liable. At 
this ii the lut though hat too commoa reaoarce of psuion and ill- 
bunwHT; and what men acarce thinli of betaking themselvea (o, 
unleas irritated b; penunal competitioni, it JB llial to which recent 
Laws are oiiDit eipoied. I apeak of wliaC are called wntten Lawa i 
for aa to umeritten iostilutiona, aa there ii no snch thing aa any 
certain symbol b; which tlieir anlhorit; is attested, their rah'ditj, 
how deeplj rooted soever, ia what we see challenged without re- 
morse, A radical weakness, inlerwoTeo into Itie taj ccnstitntion 
. of all uawritteii Law. 
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voice of reason and public utility; obsequious only Laaxonibiu 
to the wbisper of interest, and to the beck of power, ""ii f"*J.iii. 

This head of mishchief, perhaps, is no more than 
what may seem included under the former. For 
why is itanevil to a country that the minds of those 
who hare the. Law under their management should 
be thus enfeebled? It is because it finds them im- 
potent to every enterprize of improvement. 

Not that a race of lawyers and politicians of this 
enervate breed is much leas dangerous to the 
duration of that share of felicity which the state 
possesses at any given period, than it is mortal to 
its chance of attaining to a greater. If the designs 
of a Minister are inimical to his country, what is 
the man of all others for him to make an instrument 
of or a dupe? Of all men, surely none so fit as that 
. sort of man who is ever on his knees before the foot- 
stool of Authority, and who, when those above him, 
or before him, have pronounced, thinks it a crime to 
have an opinion of his own. 

Those who duly consider upon what slight and 
trivial circumstances, even in the happiest times, 
the adoption or rejection of a Law so often turns ; 
circumstances with which the utiUty of it has no 
ima^nable connection — those who consider the 
desolate and abject state of the human intellect, 
during the periods in which so great a part of the 
still subsisting mass of institutions had their birth — 
those who consider the backwardness there is in 
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u>ioD«bttD most men, unless when spurred by peisonal in- 
withfreMoni. terests or resentments, to nin-a-tilt against the 
Colossus of authority — those, I say, who give these 
considerations their due weight, will not be quite so 
zealous, perhaps, as our Author has been to terriiy 
men from setting up what is now " private judg- 
ment," against what once was " public :" [_f\ nor to 
thunder down the harsh epithet of " arrogance" on 
those, who, with whatever success, are occupied in 
briqging rude establishments to the test of polished 
reason. They will rather do what they can to 
cherish a disposition at once so useful and so 
rare : [g] which is so little connected with the causes 
that make popular discontentments dangerous, and 
which, finds so little aliment in those propensities 
that govern the multitude of inen. They will not 
be for giving such a turn to their discourses as to 
bespeak the whole of a man's favour for the de- 
fenders of what is established : nor all his resent- 

[/■] See note [<q. 
\g] One ma; well u; rare. It is a matter of bet about nhich 
theic eta be no dispute. The tnitb ofil maj be teen in the mal- 
titnde of Expestton vhicb (be Joiiiprudence of e>er; n&tioD fur- 
nished, era it atlbrded a single Ctntor, When Beccaria came, he 
wu received bj.tbe intelligent u an Angel from bearen wguld be 
bj the faidiiol. He ma; be ■(;ted the faCbei of CcnntHat Jitri$^ 
prKdaue. Moateaquieu's wai a work of the mjied kind. Belbra 
Moutoqiueu all wai unmlied barbarism. Gntim and Fiiffendorf 
were (o Censorial Juritprndence what ibe Scboolmen woe to 
Natural PbiloMph;. ' 



by Google 



meat for the asaailaiits. They will acknowledge Lanmifht to 
that if there be some institutions which it is " arro- wiib frMdom, 
"ganc«" to attack, there may be others which it is 
effrontery to defend. Todkreil [A] has defended 
torture : torture established by the " public judg* 
ment" of so many enlightened nations. Bkccaria 
("indecent" and "arrogant" Beccaria!) has con- 
demned it. Of these two, whose lot among men 
would' one choose rather, — the Apologist's or the 
Censor's ? 
Of a piece with the discerment which enables a Onr Anihw 

> _ wbyutuluid 

man to perceive, and with the courage which enables }Jr'of m s^" 
him to avow, the defects of a system of institutions, p"^"'' 
is that accuiacy of conception which enables him 
to give a clear account of it. No wonder then, in 
a treatise partly of the expoHtory class, and partly 
of the cemorial, that if the latter department is 
filled with imbecility, symptoms of kindred weak- 
ness should characteriie tiie former. 

The former department, however, of our Author's 
work, is what, on its own account merely, I should 
scarce have found myself disposed to intermeddle 
with. The business of simple e^ositton is a harrest 
in which there seemed no likelihood of their being 



\li] A French Jnriit of iLe lail age, whine woiki had [ike cele- 
brilj, and in many reipeclt much the same sort of merits u our 
Authoc'i. He was knowD to moal adTUilBge by a tratuUtiuU of 
DeiDOstbeaei. He ii uon forgotten. 



n,g,i,7cd by Google 



ofMifJf' ^^ ^'*^^ ambition to thrust my sickle. 

"*^' At any rate, had I sat down to make a report of 

it in this character alonei it would have been with 
feelings very diflTerent from those of which I now 
am conscious, and in a tone very different from that 
which I perceive myself to have assumed. In deter- 
mining what conduct to observe respecting it, I 
should have considered whether the taint of error 
seemed to confine itself to parts, or to diffuse itself 
through the whole. In the latter case, the least 
invidiona, and considering the bulk of the woik, the 
most beneficial course would have been to have 
taken no notice of it at all, but to have sat down and 
tried to give a better. If not the whole in general, 
but scattered positions only had appeared excep- 
tionable, I should have sat down to rectify those 
positions with the same . apathy with which they 
were advanced. To fall in an adverse way upon a 
work simply expoHtory, if that were all there were of 
it, would have been alike ungenerous and unneces- 
sary. In the Involuntary errors of the underttanding 
there can be little to excite, or at least to justi^, 
resentment. That which alone, in a manner, calls 
foi rigid censure, is the sinister bias of the affection*. 
If then I may still continue to mention as separate, 
parts which in the work itself are so intimately, and, 
indeed, undistinguishably blended, it is the cetuorial 
part alone that has drawn from me that sort of 
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animadverstOD I have been led to bestow india- onrAoiUor 

wbTBtCKckEd 

crirotnately on tte whole. To lay open, and 'f ^^^^^ 
possible supply, the imperfections of the other, is an p"'*"^- 
operation that might indeed of itself do service ;, but 
that which I thought would do still more service, 
was the weakening the authority of thi*. 
■'Under the sanction of a' great name every string 
of words however unmeaning, every opinion however 
erroneous, will have a certain currency. Reputation 
adds weight to sentiments from whence no part of 
it arose, and which had they stood alone might have 
drawn nothing, perhaps, but contempt. Popular 
fame ent«rs not into nice distinctions. Merit in one 
department of letters affords a nataral, and in a 
manner irrecusable presumption of merit in another, 
^ especially if the 4wo departments be such between 
which their is apparently a close alliance. 

Wonderful, in particular, is that influence which 
is gained over young minds, by the man who on 
account of whatever class of merit is esteemed in 
the character of a preceptor. Those who have derived, 
or fancy themselves to have derived knowledge from 
what he knows, or appears to know, will naturally 
be for judging as he judges ; for reasoning as he 
reasons; for approving as he approves; for con- 
demning as he condemns. On these accounts it is, 
that when the general complexion of a work is 
unsound, i^ may be of use to point an attack against 
the whole of it without distinction, although such 
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Oar Antboi parts of it OS are oozious as well as unsound be 

why ■tucked '^ 

ur^^'s^ only scattered here and there. 

p"""- On these considerations then it may be of use to 

shew, that the work before us, in spite of the merits 
which recommend it bo powerfully to the imagina- 
tion and to the ear, has no better title on one 
account than on another, to that influence which, 
were it to pass unnoticed, it might continue to 
exercise over the judgement. 

The Introduction is the part to which, for reasons 
that have been already stated, it was always my 
intention to confine myself. It is buta part even of 
this Introduction that is the subject of the present 
Essay. What determined me to begin with this 
small part of it is, the facility I found in separating 
it from every thing that precedes or follows it. This 
■a what will be more particularly spoken to in 
another place [i]. 

It is not that this part is among those which 
seemed moat open to animadversion. It is not that 
stronger traces are exhibited in this part than in 
another of that spirit in our Author -which seems so 
hostile to Refonnation, and to that Liberty which is 
Reformation's harbinger. 
R«ni,(n. It is not here that he tramples on the right of 
AwaKewaA private judgment, that basis of every thing that an 
Englishman holds dear [k]. It is not here, in par- 

[i] See the eniuing lutroducttou. [Ii] 3ee note [a]. 
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ticular, that be iasults our understaadings with EUpRhca- 

iibJc UltAgtl 

nugatOTy reaeoDB ; stands forth the professed fiTimtiiewori 
champion of relig;iouB intolerance ; dt openly sets 
his face against civil reformation. 

It is not here, for example, he would persuade aS| 
that a trader who occupies a boothat a fair is a fool 
for his pains : and on that account no fit object of 
the Law's protection [I]. 

It is not here that he gives the presence of one 
man at the making of a Law, as a recuon why ten 
Ihwaaad others that are to obey it, need know 
nothing of the matter [m] . 



\f\ "BurgI«rjV Mja our Author, "cannot becc 
" tent tx a booth erected in ■ market fur; though tlie owner may 
*■ lodge thereui ; for the Iaw legaidi thni highly DoUiiog bat per- 
" miDeot edificesj ahotue, or church i the wall, or gateofntcwDi 
" and it a the/oUi) of Ihe owner to lodge in >o fragple a teDcmtnt.'' 
To isre himielf froni this charge of folly, it ii not altogether dear 
whkh of too thiugB the tnder ooght to do; quit big buaioew and 
ool go lo the ixa at aJl : or lesTe hii goodi without any Indy to 
take care of them. 

[m] Speaking' of an Act of Farlianicntt, "There oeedi," he 
■ajB, " DO formal promulgatioa to giw it the force of a Law, u was 
" neceuary by the Civil Law with re^rd to the Erapeicx'iEdicta, 
" kcoiuE every mau in En^and ia, in jud^mou of^ Zmc, party to the 
" making of an Act of Parliament, b«ng proent thereat bg hit n- 
" pr«ientattiiei." Thli, lor ought I know, may be good judgmtnt of 
Laai; becaiue any tiling may he called judgment of law, that 
coma fiom a Lawyer who hai got a name , it leemi, however, not 
moch like any thing that can be called judgment of' ctmmtm taut- 
• 4 Conim. Ch. XVL p. 116. t 1 Conua. Ch. U. p 178. 
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Hnrreiuii- It is not here, that after telling us, in express 

iCblcHaflgu ... 

fiwnttewixk t«nna, there must be an " actual breaking;^ to make 
barglaiy, he tells us, in the earoe breath, and in 
tenas equally express, where burglary may be 
wUkout actual breaking ; and this becaute " the 
" Law will not suffer itself to be trifled with [n]." 

Thii notable piece of (MtiHa wu originsUj, I bdieie, jndgmoit of 
liird Cokct il Iraiii thenoe became judgment of our Antbori ukI 
ma; hue been judgmeni of more I^wjeni )hui I knox of befwe 
and noce. Wbal grie*e> me ia, to find niaiij men of tbe be«t of- 
fectioiu to a oum wbidi needi no nphistrj, befrildned and be- 
wildering ocbera witb tbe tike jargon. 

[n] His wordi are *, " Thtre nut be on octiuJ brealaiig, not ■ 
" mere legal ctittuun frBgit (bjf lea|HDg over inTinb!e ideal boun- 
" dariei, whidi raaj comtitute a cittl Iretpan) but a luiibmlial and 
•"firdble imiF(i«.» In tbe nut senleoce but two be goe* so and 
nji, — "Butio comedown a chimoej ii heJda burglBrioua entry j 
" (or ihat 11 ai mnch cloacd ai the nature of tbiugi mil permit. So 
" also to knock at a door, and upon opemng it to nub in, mdi a fe- 
" lonking intent ; or under pretence of taking lodgings, to ftll upon 
" tbe landlod and rob him , or to procure a conatable to gain >d' 
■' mitlance, in older lo March for iraitars, and then to bind the crai- 
'■ stable and rob tbe boose; oU theK entria hmt itai a^udged 
" burglarian, tkimgk tlure uu no aetuoJ brtakiag : for tbe Law 
will not suffer itself lo be trifled iritb b; such erawiiu.''. ..Can it 
be more egre^oosly trifled with than bj such reatont f 

I must own I have been readj to grow out of conceil wilhtheae 
udiil little pardcles, /or, Anoute, ltnc<, and others of tlut fratcr" 
mly, from sedog Aie drudgei; the; are contmnaUy put to m these 
Commentaries. The appearance of an; of ihem i> a sort of warn' 
ing to me td prepare for some lautoh>gy, or some absurdity = for 
• 4 Comm. Cli. XVL p, 216. 
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It is not here, that after relating; the Laws by Hfprdwn- 
wbich peaceable Christians are made punishable for ^'^K^l.'"' 
worshipping God according to their conBcicnces, he 
pronounces with equal peremploriness and com- 
placency, that every thing, yes, " every thing is as 
"it should be [o]." 

tbe •ame thing ifiabed up orer sgaia in (he ahape of a reuon for 
Ibdf: nibraTcaiOD which, if ■ diatiiicl one, ia of the same itamp 
■a Ibme we hare just seen. Other ingtancu at Ihe like hard 
ireatiiMiit f^rai ic thcK poor paniclei will cotoe under obacrratioa 
in tbe hoi\j of tbia esnj. Aa la reaxuuaf the firat-meotioned 
dua, of them one might [uck uut enough to fill a little lolume.' 

[fl]"'In what I haie now a«d," aaja he*, "I wonld not be 
" uudentood to derogate from the righta of tbe natioDa! Church, 
" or tn faTour a loose latitude of propagetiDg any crude undigeated 
" lentiiDeiit* in rdigoui matters. Of propagating, liay; for ihe 
"bare entertaioing tbem, itiiboot an ecdcavour 10 diSiiie them. 
" seems hardfy cogniiable b; aiij human authoril;. I onlj mean 
" to illustrate Ihe eicellence of our present establishmenl, b; 
" looking back to former times. Etiery thing it nw a it ihtmld 
'• it : mileai, perhapa, that heresy ovgbt to be more ttrictl; 
" deGnod, and no protecution permitted, eren iu tbe Eccleiiaslicai 
" Courts, till the toneti in question are bj proper aulliorilj prs- 
" Tionslj declared to be beretical. Under Ifaeae restrictions it 
" seems nteatary for the sopport of tbe uatioiial reti^oo," (tbe 
national religion hdng nieh, ve are to understand, aa Hoold DM 
be able to support itself were an; one at Gbertj to nukeobjectiona 
to it) " thatibe officers ofche Church should hsTc power to ceosDre 
" heretics, bat Dot to exlerminate ur desttoj them '' 

*»* Upon looking into a later edition (the fifth) I find this 

panage has undergone a modification. " After Enerji IMxf ii now 

• 4 Com. Ch. IV. p. 49. • 



n,g,i,.i.d by Google 



ReDnfafii- It is not here, that be commands us to believe, 

tnmalinA and that on pain of forfeiting all pretenfliom to 

either " sense or probity," that the system of out 

jurisprudence is, in the whole and every part of it, 

the very quintessence of perfection [p]. 

at it ihftUd bt," 'a added, " aitk raptel la the jprnCuil cogHitantc, 
■ atid ipiritiuii pvnithmnit af ktrag,' Attn " Ihe (iffuxn of Ihe 
Chunk ihniU hmt potter to ctnture htntia,' ii added " btit not 
CO hana them vilA tmporai penaltUi, much lea la atembule or 
dettmg thtm." 

How for tbe mJachieTODSDcu of ibe ariginal text lui beta cured 
by this amendment, nuj be Men from Dr. Furneaui, Lett. IL p. 
SO, td edit. 

[p] 1 Comm. 140. I woold not be iJtogether poutiTe, how lit 
it HaibemeaotthiipemuwxDbouIdeiteDditaelfiopaiatoftiBe; 
wbetber la tbtxe iDstitutiMiB only that happened to be ia tsace at 
Ihe iiidiiidual initant of hii writiog : or whether to loch opposite 
inatitationi alw ai, within aoy giien dutance of dun from that 
iiutaDl, either had been in force, or were about to be. 

Hii word) ire a> fiillowi ; " AJl tbeae rigbta and libertiei it is 
"our birtbright !□ enjoy entire; nnleu where tbe l^wa of ovr 
" country have laid them under necenai^ rcstninn. Rolmnts in 
" IbeniietTes so gentle and modersle, ai will appear upon further 
" enqoiry, Ibat no man of lenie or proUly would m>b to see theta 
" ilackeaed. For aU of ui have it in our cbwce to do eiwni thmg 
" that a godd man would deure to do; and are rettrained Groia 
" nothing, but what would be pemicioiu either to oonelfei or our 
" fellow ciliiens." 

If Ihe Reader would know what these rights and Itbertiea are, 
1 answer him onl of the same page, tbey are those, ' m oppoailian 
" to ucie or other of which ntiy species of dUDpulsiie tyranny and 
" oppression must act, hanng Do other object opon which h con 
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It is not here that he asBures ub in point of fact, rmkikii- 
that there never has been an alteration made in the (hjmKwon 
Law that men have not afterward b found reason to 
regret [9]. 

''jMiii%be«iDp1i>;ed.'' The libeitT, for eiample, of worahrppiug 
God witbont bnng obliged to declare ■ belief in the XXXIX 
.ArtKles, is s libertj that no "good mat," — " no niBa of sense or 
" prohi^,* " would wUh' for. 

Iq) lCranm.70> If norefuon can be found for on ioslttutkin, we 
are to tuppoie one ; and, it ii upon the strength of this mppoaed 
one we are to C17 it up at reaaoDabie ; It is [has that the Iaw it 
jatt^ed of her chUdrea, 

The words are — "Not that the particalar reaunof ever; rule 
"in the Idw can, at tbla distance of time, be aiwaji precise!}' 
" tinned ; bat it is sufficient that there be nothing in.themle 
",^Iir contradictor; (0 reason, and then the law will prfiuiiu it to 
" be well founded. And it hath bren an ancient obserration in 
" the I^ws of England," (he might with as good gronnd have 
added — aad in oU other Laait) " That wheDeveT.a standing role, of 
" law, of which the reason, perhaps, could not be remembered or 
" discerned, hadi been [wantmjtf] broke in upon b; ilutulcior new 
" Tta^ntioni, the wisdom of Ihe rule hath in Ihe end appeared from 
•■ the nuoareidencies that liave Mowed tlie itmoiatioD.*' , ' 

When asenriment is eipreaied, and whetlier from canlian, or 
from ecmfosioD of ideas, a dause is put in bj wa; lA qoali^iDg 
it that tniTU it into notliing, in this case if we wonld farm a bir 
eimnate of the tendency and probable effect of the whole passage, 
the wBj ii, I take it,U> coDsider itas if no such clause were tfaeia. 
Not let this seem strange- TaUngthequallficationiatotheaccaunl, 
the sentiment would make no impresuou on ttie nund at all i if it 
makes an;, the qualific^osi is dropped, and Ihe imnd is affected 
in the same manner nearl; as it would be were tbe si 
stand anqnafified. 
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KrareutB- It IB Dot here that he turns the Law into a Castle, 

^ ' Thii, 1 think, we nui; amclnde la be Ihe cok nhh the passage 

above-menljoned. The word " vonCrmf y" ia, in parsouice of oar 
Auihon aiunding polic;, put in b; nj of hIvo. With it tlw 
sentiment i> as much as cornea to nolhing. Witliout it, it xwU be 
eitraiagauL Yet in this eitraTagBul foro) it it, pKibaU j, if iaanj. 
that it paiaea opm the Reader, 

The pJeasant part of the cuntrivance if, ibe ciemioulng of 
'" Siotulfi" aiid " Reiolutkiui' (Reulutiuns to wit, that ii Ded- 
aioas, of Courta of Juatice) in Ihe aame breath ; aa if whether it 
were b^ the one erf' them or the other, that a rule of Law irai 
broke in npoD, made uo difference. Bj a Bt*olutvn indeed, a 
neo Bendatian, to break in apixi a tMuftng rule, it a practice that 
in good tmth ii Kg with miicbieL But this muchieToii nhat don 
it depend ? Uprai the rule's being a rtatoaabk one I By no meaua : 
but upon its lieing a Mtatidag, an eitabUahed one. Heaioaable 
or not reaaoBable, ii what makes comparatirelj bnt a liiffing 
diflereoce, 

A iiew reacdutko mide in the teeth of ao old .established rule ii 
nuachieTODS — ou irbat aceount 1 Id tbit It putt [Den's eipeclalions . 
uuiienallj la a fuilt, and ahakei wbaleier confideDce tbey may 
liaTe in the atabUltj of auy rules of Law, reasonabie oe not rea- 
lODable ; that atabilil; on which erer; thiug thai it nluable to a 
man depends. BeoeGclal be it lo ever ao high a degree to the 
partj in whoie haoor it is made, the benefit it ia of to hin on 
De*er be so great at lo outwdgb the miicbief It it of to the tma- 
munity at large. Uak« the beat of it, it la getteral evil tbi the take 
of partial good. It it wliat t^ird Bacon coUt letting the whide 
bouse on fire, in ivder to rout coe man'a eggs. 

Her« then llie kUho ia not wanted , a " new rssolalion can neTet 
" be acluiowledged to be coatrary to a standing mle," but it must 
on that Tery account be acluanrledged lo be " mmliiii." Let sucii 
a resolutioa be made, and " incoaTenieocies'' in (tbuodance wUl 
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for the purpose of opposing every idea of " funda- itarthfi- 
" meatal " reparatiOD [r]. fnmihtwt 

sure eooi^h eiuoe; and tbeo irilJ appear — wkatP nol by an j 
meaos " the wUdom of tlie role,'* but, what it a serj different 
tbii^ Ibe fully irfbreBklDg In upon it. 

It were almoit lapeifluoos to remark, that nothing of all this 
applies in genera] to a statute ; thougb parlicuJar Sbilulei may be 
coocdTed tbal iRmId thwart the course of eipectatiaD, aod by that 
nteani produce nuichief in ,the aanie way In which it i> produced 
by irregular reaolntkiiu. A new itatute, it Is manifest, cannot, 
nulen It be amply a dedamory one, be made in any case, but H 
DUM break in upuu aome itaoding role of Laa. With regard to 
a Statute then to tell us that a " wanton ' one bas produced " Inciu- 
" Teniendes," what is it but lu tell ui that a thing that hw been 
muchieions bai prodaced mlscluef ? 

Of ibis temper are the arguments of all thoee doating politicians, 
whoi when out of humour with a particular innofatkoi without 
bong able lo tell why, set ibemaelTCs to declaim agaioit all inno- 
Talioii, because it a innoiaiion. It is the nature of owls to hate 
Ibe ligbt '. aod it is the nature uf those politidans wbo are wise by 
rote, 10 detest erery thing that forces them either to fiDd (wbati 
perliaps, is impossible) reasons for a faioorite psnnasiaa, or (wlut 
is not endnrable) to discard it, 

[r] SComm. 368, at the end of Ch. XVJL which coodades 
with tbree pages agaloat BetbrmatioD. Our Author had better, per- 
liaps, on this occanou, have kept clear of allegories : he should 
bale conuderod whether they might not be retorted on him with 
serere retalialioD. He should have considered, that it is not easier 
to hin U> turn the Law into a Castle, than it la to the Imagina- 
duns of impoierished luiion to people it witb Harpies. He ihould 
haie tboughl of tbe den ol Cacui, to vhose enfeeUed optics, lo 
whose babili of dark and secret rapine, Dolhing was so baleful, 
notluBg BO dangerous, as the ligbt of day. 



n,g,i,7c.dbyG00'^lc 



Bfpwhdtt- It is not here that he turns with scorn upon those 
SSrt'iIti«fe. ''^"^ficfin' Legislators, whose care it has been to 
pluck the mask of Mystery from the face of Juris- 
prudence [j]. 

[i] 3 Comni. 332. Il ii from the d ecinow of CowU of Jnalice 
tbsl thoie ruin of Law sre Inmed, on the bnovledge of which 
depend the life, the tonnne, the liberty of erurj nuui in (lie m- 
tioo. Of the»e decisioni the Records ire, sccording lo our Au- 
thor [1 Comm. 71.] the moit authentic hittoriet. These Records 
were, till within theie £re-and-fbrt; yean, in lAw-lAtin , alui. 
goage which, upon ■ high compatalion, (boat one man io ■ tiioa- 
und nied to fincj himself to UDdentsnd. In tbit Law-LBtui it 
iithatoar Author ri ntiafied the; ihouhl hsTe beea cootimied, 
becaoM the pjramidi ol Eg^pt bsTC ilood longer than the tem- 
ples of Palmyra. He Dbsergei to ui, that the Latin language 
coold Dol eiprea itself on the nbject without bommlng a motri- 
. todeofwordsthnnoarown : which ia to help tocunTincc as that of 
the two the former i« the Gtlesl to be employed. He gi«es m to 
uoderslaild that, taking it altogelher, thei« could be no room to 
oomplaia of it, saeiDg it was not more aniitlelligible than the jarKOD 
of the (choalmen, some pitsage* of which he instances ; and then 
he goes on. " llis technical Latin cMl&nied in use from the time 
" of its fint intniductiDn till the sobrersion t^ our ancient coostita' 
" tion under Cronmell ; when amoog many other innontisos on 
*■ the bod; of the Iaw, tunte f« die betKr and some (or tlte 
" wors^ the language of onr Records was altered and lurned into 
" English. But at the Beitoration of King Chariet, this wxitby 
" was Du longer countenanced ^ the practisen findic^ it «erj dif- 
" Gcult to eipreu themttlres so oondiet; or significantly in any 
" Dtbef language but the Latin. And thus it ctratinued without 
" any aenable inconvenience till about the year 1730, when il was 
" agaio thought proper that the [iibeeedings at Law sboold be 
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If here •, as every nhere, he is es^i to RepMbmn- 

^ " bltpaaugM 

" done iuto EnglUh, and i( wai Bccordinglj bo ordeied by Btalute "oA »iUige. 
" 4 Geo, IL c'. 36. 

" Thia na< done (contiaaes oar Author) in order that the com- 
" moo people migbt bare knowiedge and uDdentandiog of what 
" nss alleged or doDe for and against them in the process and 
" pleadingi, the judgraeot and enlries in a cause. Which purpose 
" 1 know not bon well it baa answered ; but am opt ID tmpect that 
" tbe people are now, after manj jeaia experience, alingelber ai 
" ignorant In roattera of law as Moie." . 

Id this acomful paiiage tbe, words novelty — done into Englijb — 
opt to tiaptcl — aUogtther m ignorant— suffiDiently speak the af- 
fection of tbe mbid that dictated it. It is thus that our Aolbor 
chuckles over the lupposed defeat of tbe Legislature nith a fond 
exDltfUioD which all his dbcrelian conid not perguade him to 

The caw is this. A large portion of the bod; of the law was, 
bj the bigotry or the artifice of Lawyers, locked up in an illegible 
cbaiacler, and iu a forrigii longae. 'Hie atatate he mentions 
obPiged them to gtre up their hieroglyplucks, and to reatore tbe 
nadve langnage to its rights. 

Tbis was dcnng much ; but it was not doing e»eiy thmg. Tic- • 
tion, lantokig;, tecbnicalitj, dtcuitj, irregnjaiity, inconnstency 
remain. But above all the pestilential breath of ilnion ptriaann 
the sense of e«ery instrument it comes near. 

Tbe consequence is, that tbe Law, and especially that part of it 
which comes imder tbe topic of Procedure, iliU wants mnch of 
tdog generally hitelti^ble. The holt then of the Legislature is 
thcdr not having done atoti^h. His qoarrel with ibem is for hal- 
ing done any thing at all. Li doing what they did, tbey set up a 
tight, wliich, obscured by many remauiing clouds, ii still bat too 
apt to prove au ignis fahtut : our Author, instead of calling for 
• V. infta, Ch, Til. par. VIL p. 103. 
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XXXri PREFACE. 

Rcfireiieiiii- hold thfi cup of flattery to hi^h itation, he 

those cloodi lo be rcmored, deprecBtes all lighl, and pleadi tor 
total darfciMO. 

Not codtent with repreMnliag the alteratioo u lueleis, he vould 
penaade ns to look npon il u 'mucbieioiu. He ipeaki of " in- 
" conwidencieh' What tboe hKonfeukncies are it ii pteiwit to 

In the first place, man; jouQg practiaen, apdlt b; the iotiu]- 
gence irf being permitted to carry oa their bDoneia in their 
motbei^tODgue, know noI how to read a Record upoQ the old pUu. 
, " Manj Clerls and Attoniiea,' saja our Author, " are hardly able 

" to read, much leu to underatand a Record of lo modero a dale 
" aa the reign of George the Gnt," 

What the mighly eiil ii here, that ii to ontirdgh thd miKhief 
of sinioet uiuTenai i^KiTance, i> not altogeiher clean Whether 
it il, that certaio Lawjen, in a caie Cliat hsppeoa <erj racelif, 
maj be obliged to get "»'«'■"■-■ -. or (Iiat tlia bo^DeU in mch 
a case ma; pasa from thoae nbo do not nndentand it lo ihuae 

Id the aeit place, be obaerret to na, "it haa much enhanced' 
" Ihe eipence of all legal proceedinga : fijr nnee the practiaen 
" ire confined (lor the laice of the atunp-dnlie*, which are thereby 
■■ comiderably encreased) to write only a Mated number of words 
" in a sheet ; and aa the En^iih laognage, thnngb the moltitiide 
" of its partkles, is much more Terboae than the Latto ; It fuUowa, 
" thai the nuiober of sheeta moat be vei; moch augmented by tbe 

I would fain persuade myself, were It puiubk, Uiat this un- 
happy sophiiiD could have paased upon the iiiTeDtor. The aum 
actually levied on tbe public on tbat score ia, upon the whole, 
either a pn^er sum or it it not. If it ii, why mention it aa an 
evU? If il i< tut, what more obTiooi remedy than to act the dutiea 
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has stopt short, however, in this place, of ido- ftcimhn 

latry[<]. J™'^«, 

At)ct all, what seema tn be the real evil, nolvithilBadlng oar 
AatboT^ unwUlinpieM to lelieire it, i). Out bj means of tbii 
alteration, men at large are in a Kunewhat better waj. of knowing 
what tbeir lAfyen are about : and that a diaintemted and 
enlerpnnng Legiilatw, shonld happi'; such an one arise, iroald 
DOW wiib somewhat less difficulty be able to see beftve bim. 

[l] In the Seventh Chapter of the First Boole, lbs Eing has 
" attrilnUii "," he possesKS " uWfuiijit;' he is " ali-perfed and 

These cbiliUih paradoxes, begotten apon lerrilitj by false wit, 
are not more sd terse to manl; sentiment, than to accorale appre- 
liension. Far from contributing to place the Institutkina thej are 
applied to in any clear point of vieir, they serve but to daule 
end coDfooDd, by giving to Reality the sir of Fable. It is ln>e, 
tfaey are not altogether of Our Author's InventiMi ; it ia be, how- 
ever, that has revived them, and that with improvements and 
additions* 

One might be apt to suppose they were do more than so many 
tranaient flaslies of ornament : it is qnile otberwise. He divells 
upon them in sober sadness. The atlribate of " uftz^uiltf," in 
particular, he lays hold of, and makes it the basU of a chain o( 
reasoning. He spins it out into conseqneoces : be makes one 
thmg "/Moai' fiom it, and another tlung be so and so " fur the 
" same rcaion :" and he uses emphatic terms, as if for fear he 
(hoold not be thought to be in earnest. " Fnim the Dtuqnity," 
aays our Author [1 Comm. p. 960.] " it foUaiut, that the King 
" can ne«er be nooauit ; far a nraisuit is the desertion of the sint or 
" action by the non-appearance of the plaintiff in Coart."— — 

• 1 Comm. S4S. 

1 1 CiHnm. Ch. VII. p. «M, tSS, 94t. First Edition. 

t 1 Cnmm. Cb. VII. p. zeO, First Edition. 

d 
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Rtpniwaai- It is Dot then, I say, this part, it is not even any 
fnm the part of that IntroductioD, to which alone I have 
any thoughts of extending my examination, that ib 
. the principal seat of that poison, against which it 
was the pnrpose of this attempt to give an antidote. 
Tlie subject bandied in this part of the work is 
such, as admits not of mucb to be s^d in the per- 
son of the Censor. Employed, as we have seen, 
in settling matters of a preliminary nature — in 
drawing outlines, it is not in this part that there 
was occasion to enter into the details of any par- 
ticular institution. If I chose the Introductioii 
then in preference to any other part, it was on 
account of its affording the fairest specimen of the 
whole, and not on account of its affording the 
greatest scope for censure. 

" For tb« ume ratoa alio tbe King a Dal nid (o sppcBr bj hi) 
" Attorney, u otbct men do : lor lie alwsji ippears in conteniptii- 
" tioD of Ijw Id lui nm prgpcr perton.* 

TUi 11 the cue u iDon ii jou come to thii laat Kutence of tbe 
pmgnpb. For to long u jou are Bt the laat hut two, " h {s the 
" regil office, uid nn the rojal peram, that u bIwsji pfeaeDt-" 
All Ihii 19 so drily lud to strictly true, tfaal it aenes u tbe gnniiuk 
work of a melapbor Ilial Is brought in la embellish uid cnlifen it. 
The Kiog, we kc^ n, that ii to »y is lUt, present in Court. The 
Kia^ Judges are preieirt too. So br is plain downright tmtb. 
Tliese Judges, then, speaking melaphoiically, ire so many look- 
ing.glassei, whicli hate this ■ingnkr property, that vhen a mMl 
tonks at them, instead of sedng his own lice in them, he sees the 
King's. " His Judges," ss^sourAiithur, "are the mirrorbywbich 
" the King's image is reflected." 
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Let ns reverse tbe tablet. While witb this fre€- lu 
dom I expose our Author's ill deserts, let me not 
be backward in acknowled^ng and payiof homage 
to hia rariouB merits: a justice due, not to him 
alone, but to that Public, which now for so many 
years has been dealing out "to him (it cannot be 
supposed altogether without title) bo large a mea- 
sure of its ^plause. 

Correct, elegant, unembarrassed, ornamented, 
the tlyle is such, as could scarce fail to recommend 
a work still more Titious in point of matter to the 
moltitade of readers. 

He it is, in short, who, first of all institutionat 
writers, has taught Jurisprudence to speak the lan- 
guage of the Scholar and the Gentleman: put a 
polish upon that nigged science: cleansed her 
from the dust and cobwebs of the office : and if he 
has not enriched her with tiiat precision that is 
diawa only from the sterling treasury of the 
sciences, has decked her out, however, to advan- 
t^^, from the toilette of classic erudition: en- 
livened her with metaphors and allusions : and 
sent her abroad in some measure to instruct, and 
in still greater measure to entertain, the most mis- 
cellaneous and even the most fastidious societies. 

The merit to which, as much perhaps as to any, 
the work stands indebted for its reputation, is the 
enchanting harmony of its numbers: a kind of 
merit that of itself is sufficient to give a certain 
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degree of celebrity to a work devoid of every other. 
So much is man governed by the ear. 

The function of the Expositor may be cooceived 
to divide itself into two branches : that of history, 
and that of simple dettumitration. Tlie business of 
history is to represent the Law in the state it ha* 
been in, in past periods of its enstence: the busi- - 
ness of simple demonstration in the sense in which 
I will take leave to use the word, is to represent the 
Law in the state it is in for the time being [ti]. 

Again, to the head of demonstration belong the 
several businesses of ^Trangement, narration, and 
conjecture. Matter of narration it may be called, 
where the Law is supposed to be explicit, clear, 
and settled: matter of conjecture or interpreta- 
tion, where it is obscure, silent, or unsteady. It is 
matter of arrangement to distribute the several real 
or supposed institutions into different masses, for 
the purpose of a general surrey ; to determine the 
order in which those masses shall be brought to 
view: and to find for each of them a name. 

[l] The ward dnnonitraluRi may here teem, at firtt sight, to be 
ovC of place* It will be eaulj perceived that tlie kuw here pat 
upon it U not the lame with thai in ivliich it a employed bj Lo- 
glcUuu and MatfaematiciBm. Inonrown language, indeed, itig 
not lery familiar in any other Knie than ihein : but mi the Con- 
tinent it ii currently employed in nuny olher taeaces. TIm 
French, for example, hare their demotutTotenri de botanipie, 
iTimatmiie, dt phytiqae opirinieMi^ f c. I use it out of ne- 
ceuily; eat kinving of any other tint uriU lult the purpoje. 
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The businesses of narration and interpretation li 
are cooversant chiefly about particular institutions. 
Into the details of particular institutions it has not . 
been my purpose to descend. On these topics, 
then, I may say, in the langiiage of procedure, non 
sum informatus. Viewing the work in this light, I 
have nothing to add to or to except against the 

Hatory is a branch of instruction which our Au- 
thor, though not rigidly necessary to his design, 
called in, not without judgment, to cast light and 
ornament on the dull work of simple d^ionslralion .- 
this part he has executed with an elegance which 
strikes everyone: with what fidelity, having; not 
▼cry particularly examined, I will not take upon me 
to pronounce. 

Among the most difficult and the most important 
of the functions of the demonitrator is the business 
of arrangement. In this our Author has been 
thought, and not, I conceive, without justice, to 
excel; at least in comparison of any thipg in that 
way that has hitherto appeared. 'Tis to hiin we 
owe such an arrangement of the elements of Juris- 
prudence, as wants little, perhaps, of being the best 
that a technical nomenclature will admit of. A 
technical nomenclature, so long as it is admitted to 
mark out and denominate the principal heads, 
stands an invincible obstacle to every other than 
a technical arrangement. For to denominate in 
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general terms, what \» it but to arrang;e? and to 
arrange under heads, what is it but to denominate 
upoa a large scale ? A technical arrangement, go- 
verned then in this manner, by a technical nomen- 
clature, can never be otherwise than conned and 
uiuatufactoni. The reason will be sufficiently ap~ 
parent, when we understand vhat sort of an ar- 
rangement that must be which can be properly 
termed a natural one. 

That arrangement of the materials of any science 
may, I take it, be termed a natural one, which takes 
such properties to characterize them by, as men in 
general are, by the common constitution of man's 
nature, disposed to attend to : sacb, in other words, 
as naturally, that is readily, engage, and firmly fix 
the attention of any one to whom they are pointed 
ont. The materials, or elements here in quesdon, 
are such actions as are the objects of what we cttU 
Laws or Institutions. 

Now then, with respect to actions in, general, 
there is no property In them that is calculated so 
readily to engage, and so firmly to fix the attention 
of an observer, as the tendency they may have to, 
or divergency (if one may so say) from, that which 
may be styled the common eiui of all of them. The 
end I mean is HappineM [u] .- and this tendency in 

[w] Ltl tbisbe taken £)i a truth upoa the nuthority of ijriitiitle; 
I niean hy those, who Uke the anthari^ of AlUtotle betlcf thaa 
tbtt of Iheir own eiperieDM. Ilsm tij^, aji that pi 
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fjxy act U vbat we style its utUUy: as this dtoer- uatim 
genet/ IB tbat to which we give the name of tnw- luguneBi 
chiewumeta. With respect then to snch actions in 
particular as are among the objects of the Law, to 
point out to a man the utility of them or the mis- 
chievousness, is the only way to make him see 
cleari^ that property of them which every man is 
in search of; the only way, in short, to give him 
talitf action. 

From uHUtg then we may denominate a prmc^le, 
that may serve to preside over and govern, as it 
were, such arrangement as shall be made of the 
several institutions or combinations of institution^ 
that compose the matter of this science: and it is 
this principle, that by putting its stamp upon the 
several niunes ^ven to those combinations, can 
atone tender tatUfaetary and clear any arrangement 
that can be made of them. 

Ggverned in this manner by a principle that is 
recognized by all men, the same arrangement that 
would serve for the jurisprudence of any one 
cQuBtfy, would serve with little variation for that 
of any other. 

Yet more. The mischievousness of a bad Law 
would be detected, at least the utility of it would be 

■tu virffa /nAafof oftuaf ^ wpBt^'t ti xbu vpQtup§ritt oyfrfav TfMf 
•futrdu tamr ts aoAoir airi^jiimi TvyiSsi, ou warm i^troh 
Anfu^ii !■ ri( ifantni T«ir (uDderaUnd tukrix TEABN. — Aim- 
Eth. ad Nic L. I, c. I. 
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xUt preface. 

idekofB rendered saspicious, by the difficulty of finding a 

rugement, ptace fof if in luch an anangement : while, on the 

other hand, a technical arrangement is a einlt that 

with eqnal facility will swallow any garbage that is 

thrown into it. 

That this advantage may be possessed by a natu- 
ral arrangement, is not difficult to conceive. Insti- 
tutions would be characterized by it in the only 
untrersal way in which they can he characterized ; 
by the nature of the several modei of conduct which, 
by prcAibitiug, they consUtute offence* [x]. 

These offences would be collected into claaBes 
denominated by the various modes of their diver- 
gency from the common end ; that is, as we have 
said, by their various forms and degrees ofmischie- 
voiuneu ; in a word, by those properties which are 
reatons for their being made offences : and whether 
any such mode of conduct possesses any such pro- 
perty is a question of experience [y]. Now, a bad 
Law is that which prohibits a mode of conduct 
that is not mischievous [t]. Thus would it be 
found impracticable to place the mode of conduct 
prohibited by a bad law under any denomination of 

[x] Offinces, tlie rradet will mDember, me; ai aell be offencei 
uTamilnim, u or conmittim. I would sidd llie embBrraument 
of duklDg separate meiilion of such Iahs bi eiert thcDUrlvei in 
ODOHRanilii^. Tli aa lliii account I ok tbe phrase " made «^ 
" cmduct,* which includei tmuniniioi'/in'tniriincn, ai well u acu^ 
[y] See «ite [«]. [.] See note CiJ- 
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offence, nitbout asserting such a matter of lact as ittmi 
19 contradicted by experience. Thus cultivated, in lui™ 
short, the soil of Jurisprudence would be found to 
repel in a manner every evil institution; like that 
country which refuses, we are told, to harbour any 
thing venomous in its bosom. 

The ssnoptis of such an arrangement would at 
once be a compendium of ejjmiilOTy and of cemo- 
rial Jurisprudence: nor would it serve more ef- 
fectually to instruct the subject, than it would to 
justify or reprove the Legitlator. 

Such a synopsis, in short, would be at once a 
map, and that an universal one, of Jurisprudence 
as it a, and a sUght but comprehensive sketch of 
what it ought to be. For, the reaxms of the several 
institutions comprized under it would stand ex- 
pressed, we see, and that uniformly (as in our 
Author's synopsis they do in scattered instances) 
by the names given to the several classes under 
which those institutions are comprized. And what 
reasons t Not lechnictd reasons, such as none but 
a Lawyer gives, nor any but a Lawyer woiild put 
up with [aai ; but reasons, such as were they in 

[lu] Ttchnical reuona : lo called trom (he the Greek tij^ii, 
which ligi^Ge* aD ait, sdcpce, or profcnkm. 

Udlhj is tint stuidard to which men in general, (eicept in 
here wd there an iDitanca where they are deterred bj prejudicei 
ot tlie rdigioua clasa, or humed awa; b? (be force of nliat is 
called smrimoM oi frelmg). Utility, as we bare aid, is Lhc 
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tbenuelreB what they might and ought to be, and 
expressed too in the manner they might and ought 
to be, any man might see the force of as well as he. 
Nor in this is there any thing that need surprize 
us. The consequences of any Law, or of any act 
which is made the object of a Law, the only conse- 
quences that men are at all interested in, what are 
they but pMn and pleasme ? By some such words 
then as pain and pleaaure, they may be expressed : 
and fain and pleasure at least, are words which a 
man has no need, we may hope, to go to a Lawyer 
to know the meaning of {bb]. In the synopsis then 
of that son of anangement which alone deserves 
the name of a natural one, terms such as these, 
terms which if they can be said to belong to any 
science, belong radier to Ethics than to Jurispni- 

BtiDdard to wbicb tbtj reler s Law or Itutttntkii in judging of iti 
title to BpprobalioD or disapprobntioa. Ueo of law, comipted 
■ b; interesla, or wduced bj illutiona, nbich it u not Lere oar 
bnunesa to displny, have deiiated from it mucb more Ireqnentl;, 
and wttb much leu leterre. Hence it ii that tacli reaico* am 
pau widi lawjen, and with no one die, bne gat ihc vmtae of 
WctauooJ tettow i naian peculiar to the art, pecoliar la tbe 
profesuoo. 

Ibb"] The natan of a Lav, in ibort, is no other tban the |«od 
produced by the mode of coudact which it enjoins, or (wUeh 
cornea to the nme thing) the mttcM^ prodoced b; the mode of 
cooduci which it prohilnik Thii mtchi^ or thia gowf, if thej l)e 
real, cannot but ehew Ihenuelfes Mmewbete or other in the ahape 
of pau or pfeontre. 
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deuce, even than to universal Jurispradence, will idMafk 
engross the most conimaDdtag atatioiiE. naiement. 

What then is to be done with those names of 
classes that are purely technical ? — ^With offences, 
for example, agcdnst prerogatire, with misprisions, 
contempts, felonies, prEemunires [cc] ? What rela- 
tion is it that these mark out between the Laws 
that concern the sorts of acts they are respecUTely 
put to signify, and that comnuM end we have been 
speaking of? Not any. In a natural arrangement 
what then would become of them? They would 
either be banished at once to the region of quid^iet 
and substantial forma ; or if, and in deference to 
attachments too inveterate to be-all at once dis- 
solved, they were still to be indulg;ed a place, they 
would be stationed in the corners and bye-places 
of the Synopsis : stationed, not as now to give light, 
bat to receive it. But more of this, perhaps, at 
some future time. 

To return to our Author. Embarrassed, as a 
man must needs be,' by this blind and intractable 
nomenclature, he will be found, I conceive, to have 
done as much as could reasonably be expected of a 
writer so circumstanced ; and more and better than 
was ever done before by any one. 

In one part, particularly, of his Synopsis*, se- Hcrtuor 

[«t] See in tbe Bjnoptkd Table prefixed to dot AutboA 
jt>ii^i|n>, the hit page comprebendtng Book IV. 

■ II ia that which complexes his IVth Boob,' intitled Puvbiii 
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veral fragmeots of a sort of method which is, or at 
least comes near to, whatmay be termed a natural 
one [dd], are actually to be found. We there read 
of" corporal injuriei ;" q[ " offences againat peace ;" 
against " keallh " against " pergonal ttcitriiy [ee] ,-" 

" lihtrty ." — " property .-" light is let in, Uiough 

irregularly, at various places. 

In an unequal imitation of this Synopsis that has 
lately been performed upon what is called the Civil 
Law, all is technical. All in short, is darkness. 
Scarce a syllable by which a man would be led to 
suspect, that the affair in hand were an affair that 

[<UI Ftvgmaila taithadi ndunilii.— Limh'i PhiL But. TiL 
SjdMmato, par. 77. 

[et] Thia lille sffordi ■ pertinect inituicc la eiemplir; the um 
Uiat a natnral uiangemeot nuj b« of in repelling an inoampetmt 
iutilution. Wfiat I nMSD h the icatof fillliineu that i> termed 
tmmUvral Thii dot Aittbra' hu nnked in hli dau of Offeaca 
Dgaiiid " penoBal itctaity' aod, in a Mibdiriaon of It, iatitird 
" Ctnpnral IiguTiti.' lu M> doing, ibeD, he ha> asserted a fact : 
he baa asserted that the oSence ia qneitioa U au offence o^iutt 
penoDal seciiritj ; is a corporal injury ; ia, in ahort, prodiicCiTe erf 
unboppiuesi di that taat/. Noh Ihia ia what, in the cue where 
the act ia committed by cmunu, ii manifestlj not true rolmli 
nimjit (q;uria. If then \be law agoinat the offence in question 
had no other title to a place in the system than what wu rounded 
on thi) fact, it is plain it would hare none. It would be a bad 
Law altogether. The migchier the oficnce is of to the commiuiitj 
in ihii caae ia in truth of quite anotbet nature, and noold cnme 
under quite aiiotber class. When ogainct couseut, there uidecd 
it does belong nally to this class; but tbeuit would come under 
auoitaer name. It would come under that of Tiape. 
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happiness or unhappincsa was at all concerned me 

To return, once more, to our Author's Commen- 
taries. Not even in a centorial view would I be 
understood to deem them altogether without merit. 
' For the institutions comndented on, where they are 
capable of good reasons, good reasons are every 
now and then given : in which way, so far as it 
goes, one-half of the Censor's talk is well accom- 
plished. Nor is the dark side of the picture left 
absolutely untouched. Under the head of " Trial 
" by Jury," are some very just and interesting re- 
macks on the yet-remaining imperfections of that 

Iff] I (binli it a Sdden, M>me»here io hie TabU-taOi, tbal 
ipealu of a wbimsical Dot'ion he liad hit apoa when a scbml bay, 
that with regard to Cator nnd Juitiii, and those other penonogei 
of antiqiutj that gare him so laucb trouble, there wai not a »jlla. 
ble of tmlh in any thing they said, nof id Sact were Ibere e»er 
really aiiyiocb pereoiu; but that the whole afiair was a con- 
(livauce of parents to find employment for tbeir children. Mach 
the nme um of notioa 'a that which theie tecbmcal arnoigementi 
are cslcQliled to give na of Jarupnidence : which in them standi 
represented rather a» a game at Crambo for Lanyen lu whet 
their witi at, than as that Science which holds in her bond the 
hapiNoen of nations. 

Let lu, Lowever, do no mui wnnig. Where the success has 
been none, the difficulty was greater. Tbdt detestable chaos of 
institutions which the Analyst last mentioned had Id do with, Is 
stiil more embarrassed with a technical nomenclatuTe than our 
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Mefit>«t mode of trial*: and under that of " Asiuiancet 
niDBed. " by matter of Record," on the lymg and extor- 
tions jargon of Recoveries f. So tittle, howeTer, 
are these particnlai remarks of a piece with the 
general disposition, that shews itself so strongly 
tbiONghout the work, indeed so plainly adverse to 
the general maxims that we have seen, that I caa 
scarce bring myself to attribute them to our Author. 
Not only disorder is announced by tbem, but re- 
medies, well-imagined remedies, are pointed ouL 
One would think some Angel had been sowing 
wheat among our Author's tares [gg]. 
UMinetin With regard to this E^say itself, I have not much 

Eij'bH^"'' to say. The principal and professed purpose of it 

• SComiiLCb. XXIILp-SBT. 

1 SCoiDiD.Ch.XXI.p.360. 

[gg\ The diffomce betweeo a geDeroD) and d«wntined mSbci- 
tian, ■nd an occunooal, and u it were fbcoed contribntiaD, to the 
came o( retbrmatioi], ma; be seei, I ttunk, in diese CtHnnwntaria, 
compared with anotber celebrated wcrk oi ^e nbject of our 
Jurisprudence. Ur. BmriDgtoa, iriuwe agreeable HboeUanj hal 
daae to much towards opemng men'i ejn apca ttm nibjeet ; Mr> 
BarringtoD, like an active Oeaenl in llw nrtice of Ihe PaUic^ 
Momu the ilnng-lioldi of cbicane, mhtmaam they present 
tliemselTej, imd particulsrlj fiction), without reaerre. Oar An- 
tbor.Jiliean artfnl partiziui in the (enioe of the pmfeiaioa, ncti- 
'fic« a few, *9 if it were to ni*e the i«st. 

Deplomble, indeed, would bare beem the rtudent^ chance bi 
ulutaiy inatrtKtian, did not Hr. BairiQgtoa'i work in u manj 
initanceiifDrniah Ihe Botidoteto our Author's pdwns. 
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is, to expose the errors and insufficiencies of Otir Mui 
Author. The business of it is therefore rather to ™« 
osertkrow than to set tip; which latter task can sel- '""' 
dom be perfonned to any great adTantage wbere 
the former is the principal one. 

To guard againstthe danger of misrepresentation, 
and to make sure of doing our Author no injustice, 
bis own words are given all along : and, as scarce 
any sentence is left unnoticed, the whole comment 
wears the form of what is called a perpetual one. 
With regard to a discourse that is simply institu^ 
tional, and in which the writer bailds upon a plan 
of his own, a great part of the satisfaction it can be 
made to afibrd depends upon the order and con- 
nection that are establidfaed between the several 
parts of it. In a comment upon the work of an- 
other, no such connection, or at least no such 
order, can be established commodiously, if at all. 
The order of the comment is prescribed by the 
order, perhaps the disorder, of the text. 

The chief employment of this Essay, as we have 
said, has necessarily been to overthrow. In the 
little, therefore, which has been done by it in the 
way of setting up, my view has been not so much 
to think for the Reader, as to put him upon think- 
ing for himself. This I flatter myself with having 
done on several interesting topics i and this is all 
that at present I propose. 

Among the few positions of my own which I 
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Muaerin have found occasion to advance, some I observe 
KibMii™^ which promise to be far from popular. Theae it is 
dscM. likely may give rise to very warm objections : ob- 
jections which in themselves I do not wonder al, 
and which in their motive i cannot but approve. 
The people are a set of masters whom it is not in a 
man's power in every instance fully to please, and 
at the same time faithfully to serve. He that is re- 
solved to persevere without deviadon in the line of 
truth and utility, must have learnt to prefer the stJU 
whisper of enduring approbation, to the short-lived 
bustle of tumultuous applause. 

Other passages too there may be, of which some 
&rther explanation may perhaps not unreasoaably 
be demanded. But to give these explanations, and 
to obviate tliose c^jections, is a task which, if exe- 
cuted "at all, must be referred to some other oppor- 
tunity. Consistency forbad our expatiating so far 
as to lose sight of our Author : since it was the line 
of his course that marked the boundaries of ours. 



m-^: 
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FRAGMENT 



GOVERNMENT. 



INTSODVCTION. 



I. The subject of thift examination, is a passage Ihtboudc- 
coatained in that part of Sir W. Blacxstoks's ^^^^j 
ComixKTABiBS on the Laws of Enqlaits, nhich '"^j'^j'jL 
the Author has stiled the Intboductiom. This '="•*"'*"'- 
Introduction of his stands divided into four Sec- 
tions. The firH contains his disconne '* On (Ae 
" STiTDY ojihe Law." The womuI, entitled <■ Of the 
" Natuke if Laws m general," contains bis spe- 
culations concerning the various objects, real or 
imaginary, that are in use to be mentioned under 
the common name of Law. The third, entitled 
" Of the Laws of Ebglamd," contains such general 
obserrations, relative to these last mentioned Laws, 
as seemed proper to be premised before he entered 
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3 A FRAGUBHT ON OOVERHHENT. 

IxTanDDc- into the details of any parts of them in particular. 

,„0.^^ In the fourth, entitled. Of the Codkthies tttbject to 

the " Laws of Eholahd," is given a statement of 

the difierent territorial extents of different branches 

of those Laws. 

- huHtnw*' II- "^'^ '" *^ lecond of these Sections, that we 
lie enmiiuii. ^j^^jj g^^j jj^^ passage propoEed for examination. 
It occupies in the edition I happen to have before me, 
(1768) which is the ^rtl (and all the editions, 1 be- 
lieve, are paged alike) the space of jecen pages ; front 
lie 47th, to the BSd, inclusive. 

JI'lI^'mm' ^■"'' ■**^'' t'^^l'iig of "La» in general," ot the 
*''*'- " Law of Nature," " Law of Revelation," and " Law 

" of NafioM," branches <^ that imaginary whole, 
our Author comes at length to what he calls " Law 
" imf»ic^I.*"that sort of Lav, to which men in their 
ordinary discourse would give ihe name of Law 
without addition ;-lhe only sort perhaps of them aH 
(unless it be that of Reveiatitm) to ^ich the same 
can, wi^ strict propriety, be applied : in a "word, 
that sort whioh we see made in each nation, to ex- 
press the will of that body in tt which governs. Os 
this subject (^ Law MKnidpal he sets out, as a mia 
ougfat^ with a de/lmtwn of the phrase itself i an iin- 
porteot and fondamenfal phrase, which stood' highly 
in need of a definition, and never so much as since 
our Author has defined it. 
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IV. This definition is ushered in. with no small ImiioDnc- 
displa^ of accuiacy. First, it is given entire : it is ,J|!°^ 
then taken to pieces, clause by clause ; and every j^''(g™Hjig 
clause, by itself, justified and explained. ^n^J^JJ^^" 
the very midst of these explanations, in the"*"' 
very midst of the definition, he makes a sudden 

Maiid. And now it bethinks him that it is a good 
time to give a dissertaUoa, or rather a bundle of 
dissertations, upon vaiious subjects — On the nian- 
ner in which GonemmettU were established — On the 
different forvu they assume when they are estab~ 
lished— On the peculiar excellence of that form 
wfaicb is established in this country — On the right, 
which be thinks it oecessary to tell us, the Ooverm- 
HBHT in every country has, of making Laws — On 
the duty of making Laws ; which, he says, is also 
incumbent on the Government. — In stating these 
two I last heads, I give, as near as possible, his own 
ioardt i thinking it premature to engage in discus- 
uons, and not daring to decide without discusBion, 
on the serue. 

V. The digression we are about to examine, is, tmi A\iin». 
as it happens, not at all involved wifh the body of ]e"of ihe 
the work from which it starts. No mutual refe- "Iimiob- 
-rcnces or allusions : no supports or illusti-ations 
communicated or received. It maybe considered as 

one small work inserted Into a large one ; the con- 
taioing and the containetl, having scarce any other 
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Ihtioddc- connection than what the operations of th« press 
have given them. It is this disconnection that will 
enable.us the better tobestowon the latter a separate 
examination, without breaking in upon any thread 
of reasoning;, or any pnnciple of order. 

^ VI, A general statement of the topics touched 
upon in the digression we are about to examine, 
has been given above. It wi)l be fonnd, 1 trust, a 
fdthful one. It will not be thought, however,much 
of a piece, perhaps, with the following, which our 
Author himself has given us. " "niis," (says he", 
meaning an explanation he bad been giving of a part 
of }he definition Etbove spoken of) " wiH naturally 
" lead us into a short enquiry into the nature 
" of society and civil government [a] ; and the na~ 

* 1 Comm. p. 47. 
[d] To nuke lure of dmng am' Anlboi uo wjUtlM, Utd U ahev 
what it '!* tbat be tbongbt would " DBtoral); lead oi btto " thb 
" enqiA?,'' it may be proper to g>T« the piragrapfa oonlBining the 
eiplaoation sboTe maiitiaiied. it i> w fblknn :—" Bat &>tber : 
" munidpallAwiiarule of dvil conduct, prescribed Ay thenpretat 
" poaer ht t itate.'' ," For LegiilHture, uwbi hefc«« obierted, ia 
" Ibe greatest set of supeiioritj that can be eierciMd bj one being 
" OTcr anothei. Wherefore it ia reqninte, to die tctj CBsence of* 
" Idw, that it be made' (be might haTe added, " or ol leut tup- 
" forted ') by the aapreine poirer. Sonreigntj and LegnJatnre 
" ate indeed coDvertible tenu ; one cannot nibiist wilhoDt the 
" othtr." 1 Comin. p. 46, 
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" turat Inherent right that beTong^' to the sove- j, 
" reignty of a state, wherever that sovereigitty be 
" lodged, of making and enforciog Laws." 

VII. No very explicit mention here, we may i" 
observe, of the manner in which Governments have 
been established, or of the different fomu they as- ' 
tume when established ; no very ei^plicit intimation 
that these were amang the topics to be discussed. 
None at all of the duty of Government to -make 
Laws: none at all of the BTtlisk cenatitution ; 
though, of the four othertt^ics we have mentioned, 
there is no one on which he has been near so copi- 
ous as oh this last The right of Government to 
make laws, that delicate and invidious topic, as we 
shall find it when explained, is that which, for the 
moment), seems to have swallowed up almost the 
whole of his attention. 



Vni. Be this as it may, the contents of the dis- J{,'^JJ^^, 
sertation before us, taken as I have stated them, °***'' 
will furnish us with the matter of dre chapters : — 
' one, which I shall entitle " Formation of Go- 
" VERKUSNT " — a second, " Forma of Govkrn- 
" MBNT " — a third, ** Bkitish Cohstitution "— 
a fourth, " Riout of tke SvvBxaE Power tomake 
" Laws " — a fifth " Duty of the Supreme Power 
'* to make Laws." 
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FORMATION OF OOVBRNHENT. 



CHAP. I. I. The first object which our Author seenug to 
Sn^tMofiht ^"^ proposed to himself in the dissertation we are 
?^BtJ°^ about to examine, is to gi»e us an idea of the man- 
etapKr!"" fter in which Goyemmenta were formed. This oc- 
cupies the first paragraph, together with put of the 
second : for the typographical division does not 
Seem to quadrate very exactly with the ttiteUectital. 
As the examinaUon of this passage will unavoidably 
turn in great measure upon the words, it will be 
proper the reader should ha« it under his eye. 

HalieJ™*" ^^' " "^^ ^"^y *^™^ ®°*^ natural foundations of 
" society," (says our Author*) "are the wants and 
" the fears of individuals. Not that we can believe, 
" with some theoretical writers, that there ever was 
" a time when there was no such thing as tocietg ; 
" and that, from the impulse of reason, and through . 
" a sense of their wants and weaknesses, indivi- 
" duals met together in a large pltun, entered into 
" an original contract, and chose the tallest man 
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FOXMATIOH OF GOVERHMENT. 7 

" pretent to be their governor. This notibn, of an cHAP. 1. 

" ftctually uistiag unconnected state of nature, is 

" too wild to be eeiiously admitted ; and besides, 

" it ij) plainly cootndictory to the revealed accounts 

" of the pamitire origiin of mankind, and their pre- 

" serration two thousand years afterwards; both 

S* which were effected by the means of single 

" families. These fomed the first society, among 

" themselves ; which eveiy day extended its Umits, 

" and when it grew too large to subsist with conveni- 

" encein that pastoral state, wherein the Patriarchs 

" appear to hare lived, it necessarily subdivided 

*' itself by various migrationB into more. After- 

" wards, as agriculture increased, which employs 

" and can maintun a much greater number of 

<.' hands, migrations became less fieqneot ; and 

" various tribes, whic^ had formerly separated, te- 

" united agtun; sometimes by compulsion and con- 

" quest, sometimes by accident, and sometimes 

" perhaps by compatd. But though Societi/ had 

" not its formal beginning from any convention of 

" individuals, actuated by their wants and their 

" fears ; yet it is the sense of their weakness and 

" iaq»erfectioD that keeps mankind together; that 

" demonstrates the necessity of this union ; and 

" that therefore is the solid and natural foundation, 

" as well as the cement, of society .- And this is 

" what we mean by the original contract of society : 

" which, though perhaps in no instance it has ever 
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CHAP. L " been formally ezpreHsed at tbe first institutioii of 
*-^V^^ " a Btate, yet in nature and reason must always be 
" understood and implied, in the very act of asBO- 
" dating together ; namely, that the vhole Bhonld 
" protectall its part*, and that every part should pay 
" obedience to the will of the whole ; or, in other 
" words, that the community should guard the 
" rights of each individual member, and that (in re- 
" turn for this protection) each individual should 
" submit 'to the laws of the community; without 
" which submipsion of all it was impossible t^at 
" protection could be certainly extended to any. 

" For when todety is once formed, govenment 
" results of course, as necessary to preserve and to 
" keep that lociety in order. Unless some superior 
" were vonstitu ted, whose commands and decisions 
" all tbe members are bound to obey, they would 
" still remain as in a state of nature, without any 
"jndg;e upon earth to define tbear several rights, 
" and redress their several wrongs." — Thus far our 
Author. 

^.S^the !"• When leading terms are made to chop and 
i^Sofit. change their several aignifications ; somelimeS 
meaning one thing, sometimes another, at the up- 
shot perhaps nothing ; and tiiis in the compass of & 
paragraph ; one may judge what will be the com- 
plection of the vhole context. This, we shall see, 
is the case wilh the chief of those we have been 
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reading : for instance, with the words " Society," — CHAP. i. 
" Btate of nature,"-^" original contract," — not to '-^^'-^ 
dre the reader with any more. " Society" in one 
place means the same thing as " a ttate of ntUufe" 
doeBiinanotherplaceitmeans tbesamea8"Gotwrn- 
ment." Here, we are required to beliere there never 
mat such a state as a state of nature : there, we are 
given to noderstaud there haa betn. In like manner 
with respect to an originiU eonfraet we are given to 
understand that such a thing never existed ; that 
the notioo of it is even ridiculous : at the same time 
that there is no speaking nor stirring without suppos- 
ing that there was one. 

IV. First, Society means a Hate of nature. For "Saottfrtt 
if by " a itate of nature" a man means any thing, it [i^iS^i^ 
is the state, I lake it, men are in or supposed to be K?^i^ 
in, before they are uadei goeemment .- the state men oFubftriig 
qnit when they enter into a state of government ; 
and in which, were it not for government, they 
would remain. But by the word " mciety" it is plain 
atone time that he means that state. First, according- 
to him, comes lociety; then afterwards comes fwem- 
Hient. " For when society," says our Author, " is 
" once formed, government results of course; as 
" necessary to preserve and keep that society in 
" order"." — And again, immediately afterwards, — 
" A state in which a superior has been constituted, 
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" wboM commaiidB and decisioiu all the mcinben 
" ue bound to obey," he puts aa an ezplaaation 
(nor U it an inapt one) of a state of " gooenmeat :" 
and " unleHi" men wore in a stata of that descrip- 
tion, they would itill " remain," he saya, " aa in " a 
itaU of Nature." By KcUtg, therefore, be meani, 
once more, the lame an by a "ttate of nature" he 
oppota it to goeentmaU. And he tpealu of it ai a 
state which, in this sense, has actually ezist^. 

-SMieii-rni V. Secondly, This is what he tdls us in the be- 
- ^nning of the ieeond of the two paragraphs : but 
all the time thefirit paragraph lasted, lociety meant 
the same as gooemment. In shifting then from one 
paragT^h to another, it has changed its nature. 
'Tis " the foondatitHis of society*," that he first b^an 
to speak of; and immediately he goes on to ex- 
fiaia to na, after his manner of explaining, the 
foundations of goeermuetU. Tis of a " formal be- 
" ginning" of *' Society tf" tbat be speaks soon 
after ; and by this formal beginning, he tells u/ im- 
mediately, tiiat he means, " the original cmtract oS 
" todety i," which contract entered into " a itate \," 
he gives us to understand, is thereby " instituted," 
and men haye undertaken to " submit to Laws ||." 

■ 1 Comm. p. 47. lupn p. 6. 1 1 Comin. p. 47. nipta p. 7. 
} 1 Curnrn. p. 47. tapra p. 7. $ 1 Comm. p. 47. lupni p. S. 

I 1 COOUD. p. 48. MlpTB p. 8. 
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So long then as this first puagrai^ lasta, " sodety," CHAP. L 
I think, it is plain cannotbut have been meaning the ' 
same as " government." 



VI. Thirdly, All this while too, this same "»'«*« *„Si«iH 
" of nature" to whidi we httTe seen " Sodetn" (a JiriB(*«- 
Itate spoken of as existing) put synonymous, and in 

which were it not for government, men, he informs 
us, in the next pi^e, would " remain.*" is a state in 
which they never mere. So he expressly tells us. 
This "ilotion,"sayshe, "of anacmallyexistin^nn- 
" connected state of nature;" (that ia, as he ex- 
plains himself aftsrwardst "a state in which men 
" hare no judge to define their rights, and redress 
" their wrongs,) is too wild to be seriously ad- 
" mitted X." When he admits it then himself, as he 
does in bis next page, we are to understand, it 
seems, that he is bantering us : and that the next 
paragraph is (what one should not otherwise have 
tsUcen it for) a piece of pleasantry. 

VII. Fourthly, The drigitud contract is a thing, Ojb^' 
we are to understand, that never had wittence; JJ,^|'/ 
perhaps not in any state : certainly therefcwe not in 

aU. " Perhaps, in no instance," says our Author) 

* 1 Cranm. p. 46. supra p. 8. 1 1 Comm. p. 48. wipra p. 8> 
1 1 Comm. p. 47. ggpn p. 7. 
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CHAP. I. " ^^ it ^'^1^ '^^^n fonnally expressed at the first in 
" stitution of a state *." 



VIII. Fifthly, Notwithstanding all this, we must 
suppose, it seems, that it had in etvry state : " yet 
" in nature and reason," (says out Author) " it must 
"always be uoderstood and impliedf." Orowii^ 
Ixddet in the compass of four or five pagesj where 
he is speaking of our own Qovemment, he asserts 
roundly t, that such a contract was aetually made at 
the first formation of it " The legislatare would be 
" changed," he says, " from that which wot origi- 
" tiallg set lap by the general cansent and ftinda- 
" mental act of the godety." 

•J^p^w IX. Let us try whether it be not possible for 

iScToS!^ something to be d(wie towards drawmg the import 

■uitiD^bbeii of these terms out of the mist in whidi our Author 

■iidp«iiucii. has involved them. The word " Socibtt/' I think, 

it appears, is used by him, and that without noticet 

in two senses that are opposite. In the one, so- 

' ciETT, or a STATK of SociETT, is piit tynottymous 

■ to a STATE of natitre; and stands opposed to 

OOTEBHKEHT, Or a STATS 0« aOTEBlTKEKT: iu. 

this sense it may be styled, as it commonly is, na- 
tural society. In the other, it ispat^nonymoiwto 

* 1 CunuD. p. 46. nipn p. 7, t 1 Coaini. p. 46. inpn p. T. 
t 1 ConuBi p> SS. 
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eovBRMHBNT, ora STATB OF oovBRiiiiENTi and CHAf. I. 
Stands oppoted to a state-ot matveb : in this sense '•^"^^-^ 
it may be styled, as it commonly is, poUtkal so- 
ciETT. Of the difierence between these two states, 
a tolerably distinct idea, I take it, may be given ia 
a word or two. 

X. The idea of a natural society is a negatioe one. idaof 
The idea of a political society is a potUice one. mxhht. 
'Tib with the latter, therefore, we should be^n. 

When a number of persons (whom we may style 
ntbjecU) are supposed to be in the habit of paying 
obedience to a person, or an assemblage of persons, 
of a known and certain description (whom we may 
call governor or governors) such persons altogether 
(subjecti and gocernorg) are said to be in a state of 
political SOCIETY*, 

XL The idea of a state of natural society is, as riic«*F 
we have siud, a negative one. When a number of Mc^t^- 
persons are supposed to be in the habit of convening 
widi each other, at the same time that they are not in 
any such habit as mentioned above, they are said to 
be in a state of natural society. 

XII. If we reflect a little, -we shall perceive, that, J^l^''^ "' 
between these two st^es, there is not that explicit [^uli'ibc' 
separation which these names, and these definitions, "" * 

• V. infra. p«r. 1*. nole [6.] 
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14 A. FKAGHEKT ON OOTERNUKDT. 

CHAP. I. might teach one, at first sight, to expect. It is with 
<wv^ them as with light and darkness : however distinct 
the ideas maj be, that are, U first mention, sug- 
gested by those names, the tki/igt themselves have 
no determinate bound to separate them. The cir- 
cumstance that bas been spoken of as constitudog 
the difference between these two states, is tlie pre- 
sence or absence of an Aaiti ^ oiedtence. This habit, 
accordittgly, has been spoken of simply as preteiU 
(that is as being per/ecffy present) or, in other words, 
we have spoken as if there were a perfect habit of 
obedience, in the one case : it has been spoken of 
simply as abient (that is as being perfeclb/ absent) 
or, in other words, we have spoken as if there were 
. MO habit of obedience at all, in the other. But nei- 
ther of these manners of speaking, perhaps, is 
strictly just. Few, in fact, if any, are the instances 
• of this habit being perfectly abtenl ; certainly none 
at all, of its being perfectly present. Governments 
accordingly, in proportion as the habit of obedience 
is more perfect, recede from, in proportion as it is 
less perfect, c^iproacb to, a state of nature : and in- 
stances may present themselves in which it shall be 
difficult to say whether a habit, perfect, in the de- 
gree in which, to constitnte a government, it is 
deemed necessary it should be perfect, does subsist 
or not [6]. 

A hililt. [6] 1. A luibit is bat an auemblage of mtt : under whicb name I 
voald ■!» include, for the prexnl, wlniUarif firimmnca. 
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Xin. On thtiiQ eomidentions, thesuppOBitimictf CHAP. L 
ti perfect state of nature, or, as it may be termed, 4 ^""^^^/^ 
state of Mciety perftcthf natmal, may, perhaps, be tli*nMt!^r« 
justly pronounced what our Author for the moment thuiHtbei 



5. K, habit of eheAieace then a an uiemblage of neti rf abedi- Aj^^"' 

3. Anactafebediaiet a anjact done in pursuance of an a; 
tim ii^viU on the part uf nae tupmur, 

4. Anocf ^POtiTiciLDWuHccfnhich is Kbatuhcie meant) AnaMof 

Mllilalsbs- 
u snj act dooe in parauance of an eipivssion of wiQ on (be part of dieaea. 

a person govermng. 

$• An {i7>reuwn of tnitl is either panle or tacit. An sipRa- 

6. Aporele opranim ^ wtU ii Chat which is conTej^ed hj >'>^.AfiaroJ<*i. 
(^ called wTdt. J^"'' 

7. A tacit txprariim <f WlU is that which is conrejed by any A rsrM ci. 
otlier ngni otiatsoeTa': among which none are so efficacious at will. 
oeli <£ puniiAmcnt, anneied in time past, to the non pei£irmance 
ofactiof tba umenrt with those tliat are the objecliofthe will 

Ibat is In qoestloD. 

& A jNtrste eiptesncai of the will of a aaperior Is a amaatcnA. A uniinud. 

9. .Wboi a (odl eipressiao of the ^iJt of a saperiOT is mpposed a fiduiatu 
to baie been uttered, it maj be s^ted ajtclttunu commiinil. 

19. Were we at libertj to ctMO words after the manner of the Comniuds 
Roman lawyen, we might laj a guoti-command. '^mudh™'' 

11. TheSiiruTiLiwiscomposedofcomiiumift. The Com- iiitutntlaa— 
HON Liw, of (tiasi-coniniaiids. ComnioB'' 

19> An act wluch is the object of a command actual or Gcti ^7,'_»tn, 
tloQS ; >ach aa act, considered before it !i performed, ia i^led a'ofdoly. 
duti), or a point of iiiti), 

13. These delinitioiis premised, we are now id a condition to UHoribe 
give such an idea, of what is meant bj the foftctian or imftrfa- vfitjuntim. 
lion ti a hMl if abtdititee In a aodetj as maj proie tokrahl; 



n,g,i,7rtibyG00'^lc 



16 A PRAOHEMT ON OOVERNMKNT. 

CHAP. I. seemed to tbink it, an extravagant lupposition : but 

^^"V^^ then that of a government in this sense perfect ; or, as 

it may be termed, a state of society perfectly poUti- 

HiUiofab*. 14. A jMTwd in tbe dontini of Ibe lodetj i theonmber (fper- 

^^iS**" "<" it i* Gompoged of daring that period; wd ths anmber of 

puftcHoB. p^f, ^ j^ iDcumbeiit on eich penoo bong pTen;— (he hsbll 

of obedience nill be mora oi leu perfeci, in the taoti of the ouiii- 

ber of acta of akdicace lo IhoM of diisteiliean. 

Klanntliui. ^^^ i^ habit of obedioice in thii coontrj appean to Iw*e 

been mete peried in the time of the Suooi thu in that of d>e 

Britou : unqnettkoablj it ii more u nn> than in the time of the 

Suooi. It is not jet n perfect, u well contriTed and well di- 

gexed bm in time, it ii to be hoped, maj itnder it Bat abn- 

Jolelj peilect, till mm oe»m to be mui, it nerer eon be. 

A Tciy ingadom and initnictiTe liew of the progreu of natioDi, 
from tlte leaM perieet italea of political uiuco to that highlj per- 
fect Mate of it in which we lin, ma; be fimnd in Lobd KjiiMa'i 

Polltlokl 1^ for Ilie conf enience and accnrac; of diicoone It msj be 

cMutcfgD. °' <■■'' "> tikis place, to lettle the agidGcatiiHi of a few otbet ei- 
preuioni re[ati*e lo the lame aubject. Vavxa who, with reapect 
to each other, an in a itale of poliliMl toeie^, may be nid aba 
to be In a nale of jnjitkal unim or aMBKCtioa. 
SubnlidaD— IT, Such of them ai are nigAU maj, aoawdingl j, be aid to be 
ID a itate (tf jHhiurimi, or ofMijutiM, with mpect to gweiMil: 
Kich Bi aie gaamm in a alale <i oiilhirity irith reapect ta ntb- 



Irom the anil, or C" >™7 be more pmper lo nj) the pleofure of 
the pai^ gorenei^ we rtiber me the word "wimittini :" when 
fiom that ef die partjgoreniiMgillie wonfta^jcctim.' OnlUa 
account it ii that the term can acarcclj be nied witbont apalog;, 
unlew witb a note irf diiappnibatian i eapecially in this couDtry, 
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cal,a state af perfect political union, a. state of per- CKAP.I. 
fed tubmtMtum in the sulgect, of perfect authoriti/ in ''^^V^ 
the governor, is no less b6[c]. 

where Ihe habil of considering (he ciniimt of lh« persont goienud 
u being in wnie aense or otber involred in ihe notkxi of all iaio- 
fiU, that it, ali cemmendable goTemiaeat, bit guaed to firm a 
groand. ^It a on Ibii aceonnt, thai, Ibst tbe tenn ". mbjectmi,' 
dcloding u it does, or, at leait, not nduding nich cuuent, a oied 
cgminailj in kIuI il called a ato wmu : thai it, in inch a Kuse 
at, logetlier with (he idea ol tbe object in quetlioi, conie^ra ibe 
accatan) idea of dirapprobation. Thii acceBsr; idea, however, 
■nneied ai it ii to die obMroft term " nibjectioa," doe> not extend 
ittelf todtecmcrcM term " snbjecti" — a kind of incon^ateDC j of 
which there are manj itutanees in langnags. 

[c] It ia true that erery penoa mmt, for taiaa time, at lea*^ 



upect to Ml ■" 

parent!, or tboie wbo itand in the place of parents 



lui birtb, neceisarilj t>e in ■ itate of subjecttoa with reapect to bii biw*nrp«- 



thata p«riectone,orat leaitunear tobeiugaperTect one, aianj *£^!_^f. 
that we •««. Bat for all thii, tbe aort of aociely that i> etmilltnted 
bj • stale of aobjection thn* drcanutanced, doei not come np lo 
tbe idea that, 1 bdiere, ii geoerailj eotertdned by tboie who 
speak ol ■ political Kideiy. To ctmitiiote wbat la meant in gene- 
ral by that phraie, a greater number of memben ii required, or, 
at leaal, a rfunilwn capable of ■ lunger conliaDaiice. Indeed, fin' 
ihia pnrpoae nothing leu, I take it, than an vid^ite dnralion ii 
required. A society, to come wilbin the notion of what ii ordi- 
naiily meant by a poJiKcot one, muat be nich as, in iti nature, is 
not incapable of coadnuing for tver in mtae of tbe principlr* 
which gfive it birtb, Tliis, it is pJaio, ]■ DOI tbe can with such a 
bnily aociely, of vhich a parent, or a pair of parenli ire at tbe 
beed. In such a sot^y, tbe only principle of uiUon which a aci- 
taio and uniform in its i^>eratiaD, is ibe natural weakneas of Ibose 
of its memben Ibat are in a state of subjection; that ii, tbe chil- 
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18 A PKAOmSTOK ODTEIUrHXirV. 

CHAP. I. XIV. A remarlc there is, which, fer tiic more 
"^"v*^^ jthorougl)lycIearingapctfouraotioDBonthiBnbje«t, 
"tarcan- it may be proper here to make. To some ears, the 
•'"'■ phrases, " ilate of nature," " state of political so- 

*'ciety,"may cany the appearance of being adolute 
in their significstion .. as if the condition of a man, 
or a company of men, in one of these BtatttB) <» ia 
the othei-, where a matter that depended altogether 
upon themselves. But this is not the case. To the 
expresBion ** state of nature," no more than to the 
expression " state of political society," can any pre- 
cise meaning be annexed, without reference to a 
party different from that one who is spoken ottB 
being in theatate in <]ue«tion. This will readily be 
perceired- l^e difference between the two states 

dien : > primijife whicb ha* bat a ibon ud Hmilcd cnnriBwncr. 
I qncatioD whetbcT it be tbc cue ctcd mib n fimrilj lode^, nb> 
tilting In Tlrtoe of eoUaUr^ coMmgninitj ; uld tbit tor tlie Ukc 
Tcuon. Not bn thil e*en id tliii cue ■ hilHt of obedieDce, u 
perfect u >a; we lec exwoplei «( mtj aDb*!!! Ibr ■ time; to wit. 
In ■inae(rftheiaoieHuini{ priocdpln nhkh duj protract a habit, 
of jUuI obedieooe hejmd the ooDtinDuca of the phg^cal ooee 
which gave tnrtb to it : 1 nieMl afiectim, patitudei awe, the force 
' of b«bit, and Ibe like. But it ii not long, ercn in this caae. bcfbie 
the bond of connectioii must mtber become imperpeptible, cr loae 
iuinfluence bj being too atended. 

Thevconuderalions, therefore, it will be pn^ier to bear in mud 
in appljiog the deGidtioa of pditicsl aodetj abore gi>en [in par. 
10.] and in order to recondle it with wliat ii laid funber on \m 
par. 17.1 



by Google 



roRMAttOir OF qotxrhmbnt. 19 

lies, u we bare observed, ts the habit of obe£tnce. CHAF. t. 
With respect then to a habit of obedience, it can ' 
neither be uBdeistood as Bubsistin|;, in any per- 
son, nor as not anhsiating, but with reference to 
some other person. For one party to obey, diere 
mnat be another party that is obeyed. Bat tiiu 
party wbo is obeyed, may at different times be 
Afierent. Hence nay one and the stone party 
be conceived to obey and turf to obey at the same 
time, BO aa it be with respect to different periMu, or, 
as we may say, to diftrent olyecti of obedience. 
Hence it is, then, that one and the same party maj 
be said to ie in a state of nature and not to be in a 
state of nature, and that at one and the same time, 
according as it is this or that party that is taken for 
the other object of comparison. The case is, that in 
common speecA, when no particular object of com- 
parison is specified, all persons in general are in- 
tended*, so that when a number of persons are 
siud simply to be in a state of nature, what is under- 
stood is, that they an so as well with lefereiiee to 
one another, as to all the world. 

XV. In the same manner we may understand, M^rut 



how the same man, who is governor with respect to 
one man or set of men, may be tulgect with respect " 
to another : how among; governors gome may be in 
a perfect state of nature with respect to each other : 
as the Kmos of Fbancb and Spain: others, again. 



(d^mUvd 
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W) A FKAGMBNTOII OOVKRMIIKHT. 

ClfAP. I. - in a state oi perfect tvhjection, as the Hospddars of 
'•^V"»»-' Walachia and Moldavia with respect to the 
Oband Signiob:. others, agtun, in a state oC 
manifest but mperfect ntbjection, as the Gekhah. 
States with respect to the EHPEaoH : others, agaia, . 
in such a state in which it may be difficult tO de- 
termine whether they are in a state of imperfect tub-- 
jection 01 in a. petfect Btat£ of nature : as the KlKO. 
of Naples with respect to the Popk (d], 

Tiifme XVI. In the same manner,- also, it may be con- 
■■^ly Id ■ ceived, without entering iato det^s, how any single 
SukS'S^ person, bom, as all persons are bom,. into a perfect 
rniRci tadir- Subjection to his parents*, that is into a state of per- 
cittiiL feet politick society with respect to his parents, may 

from thenCe pass into a perfect state of nature ; and 
from thence successively into any number of dif- 
ferent states ofpoUtical society more or less perfect, 
by passing into different societies. 



inibtMoie XVII, In the same manner also it may be con- 
nrntcmoat ceived how, in any political sodety, the same man 



' [il] Tbe Kingdom of Naplei i> feodBtOTj to thePapilSte: 
and in token of fealtj, the King, at h» acceaaoii, presral) tbe 
Holj Father Vilh a white horae. Tbe rojal tbub] aometimei 
treat) his Lc^ but cavalierly : but aiwajt lendi lum bia wluto 

■ T. supra, par. 13. note [c]. 
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may; with respect to -the same individuals, - be, at cHAP. i. 
dtSereat periods, and oa different occauons, alter- '■"vr^i^ 
natel]P,ia the state of g;oTen)or and subject: to-day 
concurring, perhaps active, in the business of issu- 
ing a general command for the observance of tfaq 
whole society> amongst the rest of another man in 
quality of Judge; t«-morrow, punished, perhaps,'by 
tLparticular command of that same Judge for not 
obeying the general command which he himself (I 
mean the person acting in character of governor) 
had issued. I need scarce remind the reader hovr 
happily this alternate state ot authority ajiA submif 
(ion is exemplified among .ourselves. 

■ XVIII. Here might be a place to state the dif- Hinuoftne- 
ferent shares which different persons may have in j^j^P'^ 
' the issuing the same ' command : to explain the 
aaXaiaof- corporate acliort : to enumerate and dis- 
tinguish half a dozen or more - difierent mddes in 
which suhortUiMtion between the same parties may 
subsist: to distinguish and explain' the different 
senses of the words, "consent," " Tepreientation," 
and others of connected import : consent, and rqire- 
tentatunii those interesting hut perplexing words, 
sources of so much debate : and sources or pre- 
texts of so much animosity. But the limits of the 
present design will by no means admit of such pro- 
tracted and intricate discussions. 
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CHAP. L XIX. In the aame manaer, also, it may be wo-. 
^■^\-^ ceivedj bow t^ie same set of m^o coosiijered anumg 
^f'iSa'' ***""*'''**■ ""^y *t one time be in a state of D&ture> 
at another tijne in a state of goTenunent. For tbe 
. habitof obedience, in wbatererdpgree of pwiectioB 
it be necessary it sbould subsist in prder to coHti- 
tute a government, may be coaceiT^, it is pivn, to 
•uffer interniptioni. At dUEerent juootaxtt it may. 
takfi place and cease. 

IbfAted' ^^' l°"<^c^i ^^ *^B *^^ f>^ things appew not 
^^^ to be imfrequeut The sort of society that baa been 
obserred to subsist among the Aukhioan Ihdiavs 
may afford us one. According to the accounts we 
hare of those people, iq most of their tribes, if not 
in all, the habit we are speaking of appears to be 
taken up only in time of war. It ceases again io 
time of peace. The neceiuty of acting in concert 
against a common enemy, aubjecu a whole tribe to 
the orders of a common Chief. On tbe return of 
peace each warrior r^umea bis pristine ipdepen- 



XXI. One difficulty there is that still ^cks by 
us. It has been started indeed, but not solved. — 
This is to find a note of disUfction, — a character- 
istic mark, wbeieby to distinguish ft society . in 
which there i$ a habit of obedience, and tbttt at tlw 
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degree of peifecdoa which is aecessuy to consti- CHAP. I. - 
tute a state of goTemment, from a society in which ^^*v^h/ 
there it not: a mark, I mean, which shall have a 
vitibte detenninatecraameDcement; iosomuch that 
the instaDce of its first appearaace shall be dis- 
tinguishable from the last at which it had not as 
yet appeared. TiB oiUy by the help of such a mark 
tkat we can be in a condition to determine, at any 
giren time, whether any ^ven society^ is in a state 
of gOTemmeat,. oi in a state of nature. 1 can fiad 
no such mark, I must confesB, any where, unless it 
be this; the establishment of names of offite: die 
appearance of a certain man or set of men, with a 
cerCaJB name, serying to mark them out aa objects 
of obedience : such as King, Sachem, Cacique, Se- 
nator, Burgo-master, and the like. This, I think, 
iwk,y serae tolerably well to distiaguish a set of men 
in a state of political union among tAenuelret from 
the tatne set of men not yet in snch a state. . 

XXil. But suppose an incoutastible political so- '^'°°°f^^ 
ciety, and that a large one, fbnned ; and. from that j^S^ *" 
a smaller body to break ofi): by this breach the ^,°t't^'„t 
smaller body ceases to be in a state of political ■n'tlnbl' 
uaioa with respect to the larger : and has thereby formed, by 
pliaced itself, witb respect to that lai^er body, in a 'nm *i"- 
state of aatuie^What means shall we find of ascer- 
taining the precise juncture ai which this change 
took place? What shall be taken for the ckaracter- 
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CHAF. I. istic mark m this case ? The appointment, it may be 
''^^'^ ' said, of new governors with new names. But no 
such appointment, suppose, takes place. The sub- 
ordinate governor!, from whom alone the people at 
large were in use to receive their commands under 
the old goverament, are the same from «hom they 
receive tbem under the new one. Th^ habit of obe- 
dience which these subordinate governors were in 
with respect to that single person, we will say, who 
was the supreme governor of the whole, is broken ' 
off insensibly and by degrees. The old names by 
' which these subordinate governors were charac- 
teriied, white they were subordinate, are continued 
now they are supreme. In this case it seems rather 
difficult to answer. 

nr>t,inau XXIII. If an example be required, we may take 
bJdtei^lii- '*'** °^ ^^ DoTCH provinces with respect to Spaik. 
vStb ^ These provinces were once branches of the Spanish 
°"'' monarchy. They have now, for a long time, been 
universally spoken of as independent states: inde- 
pendent as well of that of Spain as of every other. , 
They are now in a state of nature with respect to 
Sptun. They were once in a state of political union 
with respect to Spain : namely, in a state of snb- 
jection to a single gocernor, a King, who was King 
of Spain. At what precise juncture did the disso- 
lation of this political union take place? At what 
precise time did these provinces cease to be subject 
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to the KiDg of Spaia ? This, f doubt, will be rather CHAR I. 
difficult to JigKi upOQ [e]. ^^%-*> 

XXIV, Suppose the defection to have begun, cot md. in 
by entire provinces, as in the instance just men- [J5j'^n^,„. 
tioDcd, but by a handful of ftigitires, this augmented ^JS^"' 
by the accession of other fiigitives, and so, by de- '"'"' 
greee, to a body of men too strong to be reduced, 
the difficulty will be encreased stilt farther. At 
what precise juncture was it that ancient Romk, 
or that modem Vehicb, became an independent 



XXV. In general then. At what precise juncture JjJJJjJ'iJ.' 
is it, that persona subject to a government, become, ^tour*' 
by disobedience, with respect to that goremment, " *" ■■ '"■ 
in a state of nature ? When is it, in short, that a re- 
volt shall be deemed U> have taken place; and 
iWben, again, is it, that that revolt shall be deemed 
to such a degree successful, as to have settled into 
independence? 

XXVr. As it is the obedience of individuals that 
constitutes a state of submission, so is it their dis- " 
obedience that must constitute a state of revolt. Is 

[<] UpoD recollectiaa, 1 ban •ome doabt nhettier thii eiimpJe 
wonid be found hutoricalty eiact. If in^ Ibai sf the defedioii 
of the Nabubi of Indoftan maj antwer (he purfMe. M; flnt 
choice fell Dpoo the Ibniieri'iuppoiniigit to be ralher better 
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CHAP. L it then erery act of disobedience that wiU do as - 
''^'•'^' much ? The affinnative, certainly, is what can never 
be maintained : for then would there be no such 
thing a* government to be found any where. Heie 
then a distinction or two obviously presents itself. 
Disobedience may be distinguished into cofMciovs, 
or WKontdout; and that, with respect as w^ to 
the iow as to the fact [/]. Disobedience fliat is wi- 
conscions with le^ct to either, wiU readily,. I Bup- 
pose, lie acknowledged not to be a revolt. Ka- 
obedisnce again that is conscious with respect to 
both, may be distinguished into leeret and open ; or, 
iaotherwords,into^aiMitiIent and,^ciUe[g]. Dis- 

[/] 1. DuabcdieDce maj be tM to be vncatatimit vSkraptet 
to tit fact, when the puij ia ignmiit dtber of hk hsviog done 
&e act ilielf, wLkb is fbrlMddea b; Ae Inr, x die of hii baring 
doQs it in IboH dreumKanca, in obiob tiaut it itArUddcD. 

3. DiaobudSence m>; be Mid to b« ubcbrkuwi, iritb respect to 

the lav J irheu altbixigh be may know of hi] hiiing dooe the ad 

H uH mh. ^^^ J, ji, rnlit; fbrtnlden, and ibal oudEr Ibe cimunitaHXi in 

which it is (orbidden, be knowi not of it> b«ng Ibrbiddaii or at 

leut of it! being fbrlndden in tbeae cfmuudmcoi 

lUaitnilai. ^ ^ ^"'S "* ^' bunneM of ipreading abroad tlie koonledge 

oftiielaw eantjiinetlolieiotfaeatylect inwhichit h»»lalnhitber- 

to, ■"*"»■'« of diaobedicDce uneaudma mith reqwct te tAc lau, 

cm Deier be otherwise than abiuidaiit. 

Dlsobadl- [g] If examples be tboogbt Mcessuj, Tbefl maj Krre for bo 

ItiU ud/gr- example ol fimidulau disnbedlence j Bobbnj of finMti Ip 

dlffiRDu,ll- TbdV, tb«periniofttiediK)bedient party, and tba act of dinbe^ 

iDstnud. ence, an both cddeanmed to be liepi ssCTeb Id Hobberj, the 

oot of diiabaUenoe, at least, if not tbe pnvni (rf him' wfao dinbej^ 

i* manfest «ad aTowed. 
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obedience that is only fraudnlent, will likeviae, I CHAF. I. 
•appose, be readily acknowledged not to amount *'^V^^ 
to a rsrolt. 

XX Vn. The difficulty tbat will remain will con< DitoMt-^ 
cern luch disobedience only as is both mmcuwm.JJ^'"* 
(and that as well with respect to Ion as, /act,) and 
foTiMe, This disobedience, it should seem, is to 
be detennined neither by numbert alti^ther (that 
is of the persons supposed (o be disobedient) nor 
by actt, not by wtentHm*,- all Uiree may be fit to be 
taken into consideration. Put having brought the 
difficult; to this point, at this point I must be con- 
tent to leare it. To pioceed any farther in the en- 
deaTonr to solre it, wouM be to eater into a dis- 
ousuon of par^ular local juisprudeoce. It would 
be entering upon the definition of Treason, as dia- 
tii^ished from Murder, Kobbery, Riot, and other 
euch crimes, a», in comparison with Treason, are 
spo^eo of as beio^ of a more private nature. Sup- 
pose the defiuitioB of Treason settled, and the com- 
mission of an act of Treason is, as far as regards the 
person oommittii^ it* the ^hwacloiatic mark we 
are in aeaxch of. 

XXVIII, These remarks it were easy to utend unBnUuit 
to a nncb gT«at«r length. Indeed, it is what would ■imnbiBtt. 
be necessary, in order to give them a proper full- 
ness, and method, and precision. But that could 
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not be done without exceeding the limiu of the pre- 
sent design. As they are, they may serve as hints 
to such as shall be disposed to give the subject a 
more exact and regular examinadon. 



prgHiltln, 



■* XXIX,' From what has been said, however, we 
may judge what truth there is in our Anthor's ob* 
servation, that " when society" (understand jiatiaral 
society) " is once formed, government" (that-is po- 
litical socdety) (whatever qirandty or degree of Obe- 
dience is necessary to constitute political aociety) 
" results ojcmirte; as necessatyto preserve and-to 
" keep that society in order." By the words, " q^ 
" courte," is meant,' I suppose, coiukmtlff and im- 
mediatelg ; at least constantly. According to this, 
political society, inany sense of it, ought long 
ago to have been established all the world over. 
Whether this be the case, let any one judge &om 
the instances of the Hottentots/ of the Fat^onians, 
and of BO many other b&rbuous tribes, of which we 
hear from travellers and navigators. 



XXX. It may be, after aU« we have misunderstood 
his meaning. We have been supposing him to have 
been meaning to assert a matter of fact, and to have 
written, or at least begun, this sentence in the' cha- 
racter of an imtwieal obterver: whereas,' all he 
meant by it, perhaps; was to speak in the character 
of a Centor, and, on a case supposed, to express a 
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aenHment of approbution. In thort, wbat he metuit, CHAP. I. 
perbapB, to persuade ub of, was not that " govern- '•^^.'^i' 
" meat" ({oei actually " result" from qatural " so- 
"ciety;" but that it were better that it tAotild; to 
wit, as being ueceBsary to "preserve and keep" men 
" in *hat sitate of order," inwhich it is of advantage 
to them-that they should be. Which of the above- 
mentitmed eharacter* he noeant to speak in, is a 
pr(4>lem.T must leave to be determined. The dii- 
ttactioD^ perhaps, is what never bo much ae occared 
to-him;, and indeed the shifting insensibly, and 
witbont warning,. fropi one of those characterB to 
the. other, is a failing that aeema inveterate in our 
Authof; flodof which we shall probably have more 
instances than one to notice. 

XXXI. To consider the whole paragraph (with oukneu«r 
its appendage) together, tomething, it may be seen, ™*'^''"' 
our Author struggles to overthrow, and something 
to establish. But Aoto it is he would overthrow, or 
what it is he would eBtablish,, are questions I must 
confess myself unable to resolve. " The preaerva- 
" tion,of mankind ,"^ he observes, " was effected by 
" single. families," This is what, upon the authority 
of the Holy Scriptures, he assumes; and from this 
it is that he would have us conclude the notion of 
an original contract (the same notion vhich he 
ftflerwards adopts) to be ridiculous. The force of 
this conclusion, I must, own, I do not see. Man; 
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CHAF. L kiiKl was prewired by single fonulieg — Be it so. 

^•^^^"^ What is there in thia to hinder " individuals " of 
those families, or of famitieg descended from those 
fiunilies from meeting together " afterwarda in a 
" Itage plain," or any where else, " entering into 
" an origiHdl coDtract," or any other contiact, " and 
" choosing the tallest man," or any other man, 
" present," or absent, to be their OoTemor? The 
" Sat contradicdon" onr Anthor finds between this 
sni^iosed transacti(Hi and the " preservation of 
" mankind by single families," is what I must own 
myself unable to discovei. As to the " actually 
*' eitsting unconnected state of nature" he speaks 
of, " die notion of which," he says, " is too wild to 
" be seriously admitted," whether Hat be the case 
with it, is what, ae he has given us no notion of it 
at all, I cannot judge of. 

pnoAi"rih« X^KII- Something positive, however, in one 
S^rtSe"' plMC, we seem to have. These " single fhrnifieB," 
'*'**™'*' by which the preservatira of mankind was eSected ; 
these sin^e families, he gives mt to nndractaad, 
" formed the first society." This is something to 
proceed upon. A society then of one kind or the 
other : a natural society, or else a political society, 
was fomed. I would here then put a case, and then 
propose a question. In this society, we will say no 
amtract had aa yet been entered into ; no habit of 
v^e^ence as yet formed. Was thia then a natKral 
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society taetslj, or waa it a poliiiad one? For my CHAP. I. 
part, according to my D9tion of the two kkida of '■^v^' 
■ociety as above explained, I can bxte no dtfficalty. 
It was a merely natural one. But, according to onr 
Author's notion, whidt was it? If it teat already a 
potitkoi one, what notion would he give na of ucfa 
an one as shall have be»i a natural one ; and by 
yrh&t change oould sudi precedent natural one have 
turned into thi* political cnie?. If this was not a 
political one, then what sort of a Society are we to 
- understand any one to be which i* political? By 
what mark are we to distinguish it from a natural 
one? To this, it is plain, our Author has not ^ven 
any answer. At the same time, that to give nn an- 
flwerto it, was, if any thing, the professed purpose 
irf the long paragrsfib before us. 

XXXIII. It is time this passage of onr Author a ttacni 
were dismissed — As amoi^ the expressions of it are cfauMter. 
some of the most striking of those which the voca- 
bulary of the subject fiuruahes, and these ranged 
in the most barmopions older, on a distant glance 
nothing can look fairer : a prettier [uece of tinsel- 
work one should seldom see odiibited from the 
^w-glasa of polidcd entditicm. Step close to it 
and-thd delusion vanishes. It is then seen to consist 
partly of self-evident observations, and partly of 
eoatradictions ; partiy. of what every one knows al- 
ready, and partly of what no one can understand. 
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CHAP. 1. XXXIV. Throu^out the whole of it, what dia- 
i^J^^^y^ tresies me is, not meetini; with any positions, sach 
;^^iiS^"* as, thinking them false, I find a difficulty in piOT- 
ing them so : but the not meetii:^ with any positions, 
true or false, (unless it be here and there a self-evi- 
dent one,) that I can find a meaning for. If 1 can 
find nothing positive to accede to, no more can I to 
contradict. Of this latter kind of work, indeed, 
there is the less to do for any one else, our Antboi 
himself having executed it, as ve have seen, so 
amply. 

The whole of it is, I must confess, to me a riddle: 
more acute, by far, than I am, mast be the Oedipus 
that:Can solve it. Happily it is not necessary, on 
account of any thing that follows, that it should 
be solved. Nothing is concluded from it. Poraught 
I can find, it has in itself no use, and none is made 
of it There it is, and as well might it be any where 
^se, or no. where. 

u«^i^ XXXV. Were it then possible, there would be 
■^t- no use in its. being solved : but being, as 1 take it, 

rea% nnsolvable, it were of use it should be seen to 
be so. Peace may, by this means, be restored to 
the breast of many a desponding student, who, 
now prepossessed with the hopes of a rich harvest 
of instruction, makes a crime to himself of his 
inability to reap what, in trutb, his Author has not 
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XXXVl, As to the Originfll Contract, by turns cHiP.;!. 
embraced and ridiculed by our Author, a, ftw pages, y^^^ 
perhaps, may not be ill bestowed in endeavouring ajj*™' ' 
to come to a precise notion about its reality and use. 
The stress laid on it formerly, and still, perhaps, by 
some, is such as renders it an object not undesenr- 
ing of attention. I was in hopes, however, till I 
observed the notice taken of it by our Author, that 
this chimera had been effectually demolished by 
Mr. Hume \K\. I think we hear not so much of it 

[A] 1. In (he third Volume of hit Treatisb m ttvum HMuetA, 

natbbe. SSSiS"- 

Our Author, one would think, had never no much u opened ^^^"^^ 
that oolcbnted book : of vhich the criiuiiutlitj io (he ejei of some, 
■od the menti inlheeje* of othera, have aincebeeD almottefbced 
bj Ibe aplendor of more recent prodnctiims of (he same pea. The 
migDiuiimUy of out Author scorned, perfaap>, or hia drcuni- 
ipecUni teared, to derive iD3(ruGtion fhim an enemy : or, what i) 
■(ill more probable, be knew not that the subject had been Kniuch 
aa toncbed apon by that penetrating and acute oaetaphjricltD, 
nhoae work! lie » much out of the beaten trac^ of Academic read- 
ing. But here, u it happeiu, there i> no batter lor Hicta fean. 
Thow man who are mon atarmed at the daugen of a free enqtury % ■ 
tboK who are moil inthnatelj connnced that the mleat waj to 
truth is by bearing nottung but on ooe ^e, will, 1 dare amvier al- 
mott, liiid nothing of that which the; deem pcjaon in thia third 
ndoma. I would not wiali to aeod the reader to any otlker than 
tiA%, which, if I recollect arigbl. standi clear of the objectiom that 
bare of late been urged, with lo much Tehemence, against tlte work 
in general'. As tn tfae two 6nt, Ibe Autbor [linuelf, I am inclined 

■ B; Dr. BiiTTiR, in bis £si^ en tht IiamUiiUJtly of Truth,' 
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CHAP, T. "ow as formerly. The iudestractible prerogatives of 
-^■v^^ mankind have no need to be supported upon the 
sandy foundation of a fiction. 

to tfainlc, ia not ill- disposed, at presenl. to join with those who are 
of opinion, tbat H)ej might, nilhout aaj great loo to Ihe science 
of Human Nature, be dispented nith. The like nught be nid. 
pBThapi, of a cwuiderable part, eien of tbu. But after all re- 
trencIuDeiila, there will siill remuu enough lolwTellid inaiikind 
under indelible obligalions. Ttiat Ibe fbundatkHU of all mrttie are 
lud in lOiiity, a there demonitnted, after > few eiceptioni made, 
with tlie strongest force of eridence ; but I see not, an; more (h*D 
Heliednt saw, what need there was for the exceptions. 
Hlwwjof 2. For mj own part, I well remember, no sooner had 1 read 

Bjeiedbr tbat part of Ibe work which louchea ua this subji^ct, than 1 felt as 
if scales bad fallenfrom mjejes. Ilheii, for the firsl time, leaml 
to call the catise of the l*eople the csuse of Virtue. 

Pertaps a short sketch of Ibe wanderinga of a raw Init well- 
intentioned mind, in its researches after moral trntb, maj, on this 
occasion, be not uouwrul ; for the history of one mind is the history 
of DHUij. 1'be writings of the honest, but prejudiced. Earl of 
Clarendon, (o whose iniegritj nothing was 'wanting, and to whose 
wisdom lillle,but the fortune of living something later ; andlheea>- 
tagionof a monliish atmosphere ; tliese, and other concurrent causes, 
bad listed mj inlant affanions on the side of despatiBm. 11ie Ge- 
nius of the place I dwelt in, the authority of Ihe state, the voice of 
the Charcb in her solemn offices; all these tanght me to call 
Charles a Martyr, and his opponents rebels. 1 saw iDooialion, 
where indeed innoTatlon, but a glorious innoratioD, was, in their 
effiirts to withstand him. I saw felsehood, where indeed falsehood 
was, ill their disavowals of innovation. 1 saw selfishness, and an 
obedience 10 Ibe call of paasoo, in iJie efforts of the oppressed to 
rescue themselves from oppression. I saw strong counteDaoce lent 
In the sacred writingt to OKmurcbic goveraraent ; and none to anj 
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■ XXXVII. With respect to this, and other fictions, CHAP. I. 
there was once a timf , perhaps, when they had thdr Fiea^iiTr' 
use. With inatniments of tliis temper, I will not fSV'^u^ 
deny but that some poUtical work may have been itan!?*" 



other. I janr paaiiie obaOmce deep stamped "lUh the Kal of the 
Chrialian Tirtnes of hnmilhj and self-denial. 

ConTemngwith Lawjers, Iftrand them full ofthe lirtuM of 
their Origioal Conlract, » a recipe of loieteign eflScacj for recon. 
ciling the acddental necesiity of roiitance with the general dotj 
of submission. This drogof theirs Ihej adnuniitered to me to calm 
id; scruples. Bat mj onpructised ttomsch revolted against th^ 
opiate. I bid them open to me that poge uf tiiitor; m Hhkh the 
solemniiatlcmofthisiiDportaatcontTacttrairecorded. Tlie;ibnmk 
bom this challengB ; dot could they, nhen thni presKd, do otber- 
wtie than oui AuAoi bat done, confeu the nhde lo.be a fictkm. 
This, methoaghb \oaked ill. It seemed to me the nckoowledg- 
ment of a bad cin«e> the bringing a fiction to support it. " To 
" proTe lictiaD, indeed," said I, " there is need of fiction; bat it is the 
" characteristic of truth to need no praof but truth. Hbtp you then 
"redly an; sudi pririleee astbatofcmningfactiP Youorespend- 
" ing srgnmenl to no purpose. Indulge yonriclvei in the licence 
" of auppodng that to be true Ktucfa ia iiot, and a> well may you 
" aappoae that proposition itself to be true, nbich yoo wiih to 
" proie, a* that <other whereby you hope to prove it." Thus 
cootinoed I antatiifjing, and unsali^ed, till I learnt to see 
that tiHBty was the test and measure of all tIi^c; of loyalty as 
much a> any : and that the obUgation to miiuster to general happi- 
ness, was au obligation paramount to and incloufe of every other. 
Having thus got the instructian I stood in need of, 1 nt down to 
make my profit uf it I bid adieu to the original conlract : aod 1 
left it la those to amnte themidvei nilh lUs rattle, who coold 
diiak they needed it. 
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CHAF.L done, and dial useful work, which, under the then 
'-^^■'^ circumstanceB of things, could hardly have been 
done with any other. But the season of Flctioa is 
now over: insomuch, that what formerly might 
have been tolerated and countenanced under that 
■ name, would, if now attempted to be set on foot, 
be censured and stigma^zed under the harsher ap- 
pellations of incToackment or rnipostuTe. To attempt 
to introduce auy new one, would be note a crime: 
for which reason there is much danger, without any 
use, in vaunting and propagating such as have been 
introduced already. In point of political discern-: 
ment, the universal spread of learning has raised 
mankind in a manner to a levd with each other, in 
comparison of what they have been in any former 
time : nor is any man now so far elevated above 
his fellows, as that he should be indulged in the 
dangerous licence of chea^ng them for their good. 

^^J^J^ XXXVIII. As to the fiction now before us, in the 
""*■ character of an aTgttmeittum ad hommem, coming 

when it did, and managed as it was, it succeeded 
to admiration. 

That compacts, by whomsoever entered into, 
ought to be kept ; — that men are bound by compacts, 
are propositions which men, without knowing or 
enquiring why, were disposed uniTersally to accede 
to. The observance of promises they had been ac- 
customed to see pretty constantly enforced. They 
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hadbeen accustomed to see Kings, as well as others, CHAP. L 
behave themselves as if bound by them. This pro- ''^V^ 
position, then, " that men are bound by compact! " 
and this other, "that, iE one party performs not his 
'5 part, the other is released from his," being pro- 
positions vhich no man disputed, were propositions 
which no. man had any call to prove. . In theory 
they were assumed for axioms : and in practice they 
were observed as rules [i]. If, on any occa^n, it 
was. thought proper to make a sbewof proving them, 
it was rather for form's sake than for any thing else : 
and that, rather in the way of memento or instruc- 
tion toacquiescingaaditors, thanin theway of proof 
against opponents. On such an occasion the com- 
mon-place retinue ofphrase&waa at hand; Juitice, 
H^ht fieotoR required it, the Laic of Nature com- 
manded it, and so forth ; all which are but so many 
ways of intimating that a man is firmly persuaded 
of the truth of this or that mord proposition, though 
he either thinks he need not, or finds be can't, tell 
why. Men were too obviously and too generally 
interested in the observance of these rales to enter- 
uiin doubts concerning the force of any arguments 
they saw employed in their support. — It is an old 
observation how Interest smooths the road to Faith. 

[i] A.corapaet or eorUraet (Cot the tno words on thla occtuion, A em^iicf, 
at leajtioreojeiliii tbeMraeserue) nia;,I think, be. defiMda pair"' "™*^- 
of promttn, by two peiwna reciprocollj given, the one promise in ■ 

cnuiderntiaii of the other. 
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CHAP. I. XXXIX. A compact, then, it was said, was m&dd 
^-■^/^ by the King and People; the terms of it were to 

■nppoKiiaiD- this effect. The People, on their part, promised to 
theEingageneraf obtdtertce. TheKia^,onhis part, 
promised to govern the people in such a particular 
manner always, as should be tubiemient to their hap-- 
piness' i insist not on the words : I undertake only 
for the sense; as far as an imaginary engagement, 
so loosely and so variously worded by those whs 
have imagined it, is capable of any decided signifi- 
cation. Assuming then, as a general rule, that pn> 
mises, when made, ought to be observed ; and, as a 
point of fact, that a promise to this effect in parti- 
cular had been made by ^e party in question, men 
were more ready to deem themselves qualified to 
judge when it was such a promise was broken, than 
to decide directly and avowedly on the delicate 
question, when it was that a King acted so far in 
(^i^sition to the happiness of his people, that it were 
better no longer to obey him. 

sut«d tiiM XL. It is manifest, on a very little coosi^rationf 

d^uumcu *^^^ nothing was giuned by this manceuvTe after all : 

{""ihe"*"' 10 difficulty removed by it. It was still necessary, 

ll^i>,uTu*and that aamuch as ever, that the question nten 

studied to avoid should be determined, in order to 

determine the question they thought to substitute 

in its room. It was still necessary to determine, 

whether the King in question had, orhad not acted 
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qe br in oppoaitum to the happinsBS of his people, cilAP. I. 
that it were better no longer to obey him ; in order ' 
to determine, whether tlie promise he was Bupposed 
to have made, had or had not been broken. For 
what was the suppoaed purport of this promise ? It 
was no other than what has Just been mentioned. 

XLI. Let it be aaid, that part at least of this pro- Ni 
mise was to govern in tuhservience to Law .- that ^^ 
hereby a more precise rule was laid down for his ^' 
conduct, by means of this aupposal of a promise, 
than that other loose and general rule to govern in 
subserrieuce to the kappitteis of hit people: and 
that, by this means, it is the letter of the Law that 
fprms the tenor of the rule. 

Now true it is, that the gOTeming in opposition 
to Law, is one way of governing in opposition to the ~ 
happiness of the people : the natural effect of such 
a contempt of the Law being, if not ai^tualfy to de- 
stroy, at least to threaten with destruction, all those 
rights and -privileges that are founded on it : rights 
and privileges on the enjoyment ojf which that hap- 
{nness depends. But still it is not this that can be 
safely taken for the entire purport of the promise 
here in question : and that for several reasons. 
Firtt, Because the most mischievous, and under 
- certain constitutions the most feasible, method of 
governing, in opposition to the happiness of the 
people, is, by setting the Law itself in opposition to 
their happiness, Second, Because it is a case very 
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CHAP. I. conceivable, that a King may, to a great degree, 
'^^•'^ impBiT the happiness of his people without violat- 
ing the letter of any single Law. Thkd, Because 
extraordinary occasions may now and then occur, 
in which the happiness of the people may be better 
pr<»noted by acting, for the moment, in (^>potitioa 
to the Law, than in tubKnience to it. Fimrtk, 
Because it is not any single violation of the Law, 
as such, that can properly be taken for a breach of 
his part of the contract, so as to be understood to 
have released the people from the obligatioD of 
performing theirs. For, to quit the fiction, and re- 
sume the language of plain truth, it is scarce ever 
any single violation of the Law diat, by being tub- 
mitted to, can produce so much mischief as shall 
surpass the probable mischief of retisting it. If 
every single instance whatever of such a violation 
were to be deemed an entire dissolution of the at- 
tract, a man who reflects at all would scarce find 
, any-where, I believe, under the sun, that Govern- 
ment which he could allow to sub^st for twenty 
years together. It is plain, therefore, that to pass 
any sound decision upon the question which the in* 
ventors of this fiction substituted instead of the 
true one, the latter was still necessary to be de- 
cided. All they gained by their contrivance was, 
the convenience of deciding it obliquely, as it were, 
and by a side wind — that is, in a crude and hasty 
way, without any direct and steady examination. 
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XLII. But, after all, for what reatnn is it, that cHAP. L 
men ought to keep their promises ? The moment ■"^-^'i' 
any intelli^blereason is giveD, itis this: tl»at 't 's J^fl»n^ 
for tbe advanlage of society they should keep them; {""tlitt. 
and if they do not, that, as far as pitnuhmmt will 
go, they should be tnade to keep them. It is for 
the advantage of the whole number that the pro- 
mises of each individual should be kept ; and, 
rather than they should not be kept, that such in- 
dividuals as fait to keep them should be puiUBhed. 
If it be asked, how this appears? the answer is at 
haad : — Such is the benefit to gain, and mischief 
to avoid, by keeping them, as much more than 
compensates the mischief of go much punishment 
as is requisite to oblige men to it. Whether the 
dependence of benefit and mUchief (that is, of plea- 
sure and pain) upon men's conduct in this behalf, 
be as here stated, is a question of fact, to be de- 
cided, in the same manner that all other questions 
of fact are to be decided, by testimony, observation, 
and experience [A]. 

[jbj The ImpcotuKM wlucli tbe abwrrauee ^ proausa u of (o 
the happincu of wcietj, i» placed ia a tcij Mriting ud wtu- 
fictorj point of new, Ju a little npokigue of MoNTiioDiitr, in- 
tilted. The Miaory if ihe Trogleji/ia '. Ilie Troglndjiea are a 
people who pa; no regsrd to pronuK). By the nBtural codk- 
quenco <rf thi> dispoaltion, thej fall IrDm one scene of mUerj into 
another ; and we at last eitermiiiHled. Tlie game Philotopher, in 
* See tbe Collection of hii Work>< 
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C1I4P< 1- XLlli, This then, and no oUier, being the rtaton 
'•^•^r^ why men should be made to keep their promtseg, 
•"T( w tnn viz. that it is for the advantage of society that they 
bSbeiur'"^ should, is a reason that may as well be given at 
^ndwiHi- QQcg^ ^^ Kings, on the one hand, in governing, 
should in general keep within established Laws, 
and (to speak universally) abstain from all sueh 
measures as tend to the unhapplness of their sub- 
jects : and, on the other hand, why tubjecU should 
obey Kings as long as they so conduct them- 
selves, and no longer ; why they should obey in 
short lo Icng <u the probable mitckiefs of obedience 
are leu than the -probable miiehiefi of reiitlance : 
why, in a word, taking the whale body together, it 
is their duty to obey, just so long as it is their tn- 
lere*t, and no longer. This being the case, what 
need of saying of the one, that A« prohised bo to 
govern ; of the other, that they pbokised bo to 
06^, when the fact is otherwise ? 

Tbc Cenna- XLIV. True it is, that, in this country, accord- 
' ancient forms, some sort of vague promise 






' of good government is made by Kings at the 
ceremony of their coronatjou : and let the ac- 

his Spirit of Laioi, cop^iog and refining upon (he cnrrent jargon, 
feigni a Iaw Cot Ma and olter purpoies, after defining 8 Ixw lo 
be 'a refoticn. How moeh more instructiTe on tbia head is the 
labte uf the Troglodyte! ihui Ihe pieudo-metaphjaical aupbutrjr' 
of the Eipril da Loa '. 
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clamations, perhaps given, perhaps not giveo, CHAP. I. 
by chance persona out of the surrounding; multi- '-•■'*' 
tude, be construed into a promise of obedience on 
the part of the whole multitude : that whole mul- 
titude itself, a small drop collected together by 
chance out of the ocean of the state : and let the 
two protoises thus made be deemed to have formed 
a perfect compact .- — not that either of them is de- 
clued to be the cofuideraiion of the othet *. 

XLV. Make the most of this concession, one Tti« obiu*- 
experiment there is, by which every reflecting man 5jjj^£^ 
may satisiy himself, I think, beyond a doubt, that '."^'fi^^l?'' 



it is die consideration of utility, and no other, that, 
secretly, perhaps, but unaroidably, has governed his 
judgment upon all these matters. The experiment is 
eaay and decisive. It is but to reverse, is suppo- 
sition, in the first place the import of the particular 
promise thus feigned ; in the next place, the effect 
in point of tUUUi/ of the observance of promises tn 
general. — Suppose the King to promise that he 
would govern his subjects not according to Law ; 
not in the view to promote their happiness : — would 
th^s be binding upoa him 9 Suppose the people to 
promise they would obey him at alt events, let him 
govern as he will ; let him govern to their destruc- 
tion. Would this be binding upon them 9 Suppose 

■ V. roprs par- S3, note [i]. 



unlnitUut 
or> pminlM 
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CHAP. L ^he conitaot and universal effect of an obseTvance 

>^V^' of pTOtnises were to produce mischief, would it then 

be men's duty (o observe them ? Would it that be 

right to make Laws, and apply puDiBhment to oblige 

men to observe tbem ? 

AMjwr* XLVI. " No;" (it may perhaps be replied)'^ but 
" for tbis reason ; among promises, some there are 
" that, as every one allows, ere void : now these 
" you have been supposing, are unquestionably of 
" die number. A promise that is in itself void, 
" cannot, it is true, create any obligation : But 
" allow the promise to be valid, and it is the pn>- 
" mise itself that creates the obligation, and no- 
" thing else." The fallacy of this argument it it 
easy to perceive. For what is it then that the pro- 
mise depends on for its validity 9 what is it that 
being jrretent makes it valid 9 what is it that being 
taanting makes it void ? To acknowledge that any 
one promise may be void, is to acknowledge that 
if any other is iandiag, it is not merely because it la 
a promise. Tliat circomstance then, whatever it 
be, on which the validity of a promise depends, 
that (urcumstance, I say, and not the promise it- 
self most, it is plain, be the cause of the obliga- 
tion which a promiae is apt in general to carry 
with it. 

ThitMisix XLVII. But farUier. Allow, for aivument's sake, 
llnofipn- ° 
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what we have disproved : allow that the obliga- cHAP. I. 
tion of a promiBe is independent of every other: V"'''^, 
allow that a promise is binding proprid v% — Bind- ™^^JjjJ^ 
ing then on whom ? On him certainly who makes ^tnoaetr 
it. Admit this; For what reason is the same in- pw*.""" 
dividual promise to be binding ou those who never 
made it 1 The King, fifty years ago, promised my 
Great-Grandfather to govern him according to 
Law : my Great- Grandfather, fifty yean ago, pro- 
mised the King to obey him according to Law. 
The King, jutt now, promised my neighbrntr to go- 
vern him according to Law : my neighbour, just 
now, promised the King to obey him according to 
Law. — Be it so — What are diese promises, all or 
any of them, to me 5* To make answer to this ques- 
tion, some other principle, it is manifest, must be 
resorted to, than that of the intrindc obUgation of 
promises upon those who make them. 

XLVIII. Now this other principle that still re- Butheprin. 
cure upon us, what odier can it be than the prin- kAmh b nii- 
cipk of DTiLiTS [f] ? The principle which furnishes 

IQ To thb deDDninBtioQ, hu oC late bwn added, or lubstituted, 
the grtatat higijmtn or grtatat felicity piiodpJc i thlt, for ibort- 
neu,iDilcador>*j1[ig at length that principle which atates llie great- 
Cat bapinneu of all Ihoae vboae intereBt Uin qiieMion,ai being the 
right and proper, aud only right aod proper and amverullj de- 
■irable, aid of human action : of human action in ereij ailuBdan ; 
ai;d, in pankular, iu Ihat of a funetkioary, or Mt of fuJicttonariei, 
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CHAP. I. US with tbat reason, which alone depends not upob 

eierdaing the pDwni or OoTernmenl. The word utililji doei nut to 
cleul; puint to the idou ol fUamre and pam u Ihe wordi happi- 
neu tndftlicity da ; nor duel it lead us la Ihe coDudenliun of tbe 
number, of the iiilrreiU offectrd : so the number, ai being the 
circumstance niiich coDiributea. so the largest proportion, to the 
formation of the ilandard here in question; the uandard of rigfct 
onif mwf^, by which alone the proprietj of hunxn coodoct, in 
ererjr litiiatian, can with prefHielj be tried. 

Tbi> wiint of a auffidentl; manilett cooaectkii between tlie 
ideas of h^pinelt wid pteaiuTt on the one baud, and tbe idea of 
tUiHty on Ibe other, I baie ererj now and then found operating, 
and with but (00 much eSciencj, ai a bgr to Ihe acceptance, that 
might otherwiM hare been giien, to this prindple. 

For further elnddation of the principle of utility, or «tj grtUU$t 
hqipn^u priac^, it maj be some uOabction to the reader, to 
see a note, ioMrted io a lecood edition, now printing, of a later 
woik of the Author's, intitled, " An Jntroduction to tht priNCipIa 
^ lioratt and Ltgiilatimi.' Inchapterl. lubjoiaed to paragraph 
aili. i>> notein these worda;—'' Tbe prindpie of atility* (I have 
bend it Mid) " ii a dangcrona principle ; it is dingeraaa od cer- 
" tva oacatioDS to consdt H.' Thb k w orach aa to ny— what f 
that it i> not eaosooBUt to utilitj, to comuil utility ; in short, that 
it ii not consalling it, to conult it. 

In the lecODd edition, to this note ii added the Ibllowing para- 

Eqilanatiim,mnUrBitthJiily, ISfS, ntativt to tlutbmtneU, 
Not long after the publicalioD of the Jiy^jntnil on Govenaiitiil, 
Anno 1T76, in which, in the character of an all-comprehemiTe 
and ail-comiiiandiDg principle, the prindple of utiiity was braugbt 
to new, one persm bj whom obaerration to the aboie effect wai 
made waa Alamider Weddcrbtan, at that time Atlirnes or Solici- 
tor Oenerat, afterwardj succesnTclj Chi^ Jattkt (f (he Cimsiiin 
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any higher reaaon, but which is itself the sole and cHAP.!. 

Pleat, and Chanceiliir ef England, under tbe lucceanie tillea of 
LardLmghiBnmghaodEirlifRiitdgn. Itwasmade— ooiiiidBed 
in my hrariug, but in tbe beuing of a penoa hy whom it wu a1- 
moatinuDediatel; coiDmuTiicatcd tome. So Tsr fron being lelf-cmi- 
iradklOTj, it «u (I now we uid ccufeu) ■ ihiewd and perfectly 
tnie one. By that ditlingniihed functionBry, the itale of liie 
GoreiDBeot mu ttionia£hlj undcntood; hy the obiciue indi- 
TidniJ, af ibat liiiu, not » niucb aa auppbaed to be»i hii dit- 
quiatioiu had not been ai jet applied, with aiiy thing iikeacoiu- 
prehenHTC new, to the Geld of Comtitutlonal Lav, nor therefore 
to tboie fnturegofthe English Ooiemment. bj which the greatest 
tmppuieu of tbe ruling «k, with or without that at ■ b>ODrcd few, 
are nowaa plauil; Ken to be the only endg to which the eourae of 
it has at an; time been directed. Tbe pnnc^Je tf utility wot aa 
appellutiTc, at that time emplajed — emplojed bj me, as it bat 
been bj others, to dengnaie that which, in a mon pers[acuoua 
and initnictiie nuDner, m>y at aboie be deitgnated b; the name 
uf the grMal higipmat princ^. " Thii prindple" (sud Wed- 
derbnm) " ii ■ dsngeiMi (me." Saying id, lie lud that wlucli, to 
a ccnun extent, il riiictly trve ; a piindple, nUcb laya down, a* 
the ouljr righi ami jutifiable end of Gorenunent, the greateat tkap- 
pinesa of the greatest number — how can it be denied to i>e a dan- 
gemua one! dangeroua to every GoTemment, which bas for in 
aaval end or abject, tbe greateil happineu of a certain dim, with 
or iritlKiDt the addition of nine comparatiiely imall nomber of 
cthen, wbbm it is matter of pleasure or acoommodatiati to him to 
admit, each of ibem, to a ihare in the wuceni, on the footing of 
» mciny jmiior partncra. " Dangeroiu'' it tberelore really was to 
the interest — tbe uniitrr inlereal of all tboae functionaries, himself 
included.wbOK interest it wa* to muiouie delay, veiadon, and ei' 
pence, injudicial Bi>d other modea of procedure, for the sake of 
ibepraGlexIractibte out oftheeipcDce. In a GoTeniment which 
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CHAP. L ttll-sufficient reason for every point of practice 
' ' whatsoever. 

had ibr ib end in new tbe gmteit h|ippiiieM of the grcategt 

Damber, Alaander WtdJtrbvrn might hHe been Jtuntey Gaie- 

fwl uid then Chaaetliar ; but be oould dm baie been Attornej I 

Gcnenl wilh 15,0001. a jnr, nor CbanceUor, with a Peerage, | 

with a veto upon all jnilice, with tifiOOl. a year, and witb 300 i 

•inecnmat hit disponl, under the name of Ecdedaitical BmelicCT I 

bendei et wlcna — NoU^tkt Autkar'i, ItthJtIg, t8tt. 
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CHAP. II. 

FORMS OP GOVERN MENT. 

I. The contente of the whole di^ssion we are CHAP. II. 
examiDing, were distributed, we may remember, at g, 
the outset of this essay, into five divisions. The ei 
first, relative to the mantier in which Governnieat 
in general was formed, has already been examiDed 
in the preceding chapter. The next, relative to the 
different speaea oi/omu it may assume, comes now 
to be considered. 

II. The first object that strikes us in this division Tbtoi^ai 
of our subject is the theological flourish it seta out omAntiiw. 
with. In God may be said, though in a peculiar 
sense, to be our Author's strength. In theolog:y 

he has found a not unfrequent source, of ornament 
to divert us, of authority to overawe us, from 
sounding into the shallowness of his doctrines [a]. 

III. That governors, of some sort or othei', we covernon— 
must have, is what he has been shewing in the i""?!;" 

Ibuu. 
[a] This ii what there itould be nccanon to ghew at large, were 
what he.Mjsof L*w in gmn-af, and of tbe Liwa of Wattirtand 
Revtlalivn [□ pgrliciilar> to be uatniDEd. 
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CHAP. II, manDCr we have seen in the last chapter. Now 
^^V^' for endowments to qualify them for the exercise of 
their fuoction. These endowments then, as if it 
were to make them shew the brighter, and to keep 
them, as much as possible, from being soiled by 
the rough hands of impertinent speculators, he has 
chosen should be of ^ethereal texture, and has 
fetched them from the clouds. 

" All mankind '," he says, " will agree that go- 
" vemment should be reposed in such persons in 
" whom those qualities are most likely to be found, 
" the perfection of which are among the attributes 
" of Him who is emphatically styled the Supreme 
" Being : the tJiree great requisites, I mean, of 
" wisdom, of goodness, and of power." 

But let us see the whole passage as it stands — 

SiiS!"'' IV. " But as all the members of Society," (mean- 
ing natural Society) " are naturally eqoaj.," (i. e. 
1 suppose, with respect to political powBi, of which 
none of them as yet have any) " it may be asked." 
(continues he) " in whose hands are the reins of 
government to be intrusted ? To (his the general 
answer is easy ; but the application of it to par- 
ticular cases, has- occasioned one half of those 
mischiefs which are apt to proceed from mis- 
guided political zeal. In general, all mankind 

1. Colnm. p. 48. 
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" will agree that gDveitunent should be reposed in CHAP. IL 

" such persons in whom those qualities aie most '■^\'*"' 

" likely to be found ; the perfectioa of which are 

" among the attributes of Him who is emphatically 

" styled the Supreme Being ; the three grand re- 

" quisites, I mean, of wisdom, goodness, and of 

"power; wisdom, to discern the real interest of 

"the community; goodness, to endeavouT alwayi 

"to pursue that real interest; and strength or 

" power, to carry this knowledge and intention into 

" action. These are the natural foundations of ao- 

" vereignty, and these are the requisites that ought 

" to be found in every well constituted frame of go- 

" vemment." 

V, Every thing in its place. Theology in a ser- umiogTM 
mon, or a catechism- But in this place, the flourish ciui»< u u>i> 

... ,. UnpMUMBt. 

we have seen, migbt, for every purpose of instruc* 
tion, have much better, it should seem, been spared. 
What purpose the idea of that tremendous and 
iocomprebenjible Being thus unnecessarily intro- 
duced can answer, I cannot see unless it were to 
bewilder and entrance the reader ; as it seems to 
have bewildered and entranced the writer. Be- 
ginning thus, is beginning at the wrong end : it is 
explaining ijTiotum per ignotiut. It is not from the 
attributes of the Deity, that an idea is to be had of 
any qualities in men : on the contrary, it is from 
what we see of the qualities cX men, that we obtain 
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CHAP. II. tl>e feeble idea we can frame to ourselves, of the 
^^•v^*' attributes of the Deity. 

Difflcnitrii VI. We shall booq see whethei it be light or . 

inia. darkness our Author has brought back from this 

excursion to the clouds. The qualifications he has 
pitched upon for those in whose hands Gorem- 
ment is to be reposed, we see are three. ■■'wisdoait 
goodness, and power. Now of ^se thre«, one 
there is which, I doubt, will give him some trouble 
to know what to do with. I mean, that of Power: 
which, looking upon it as a jewel, it should seem, 
that would give a lustre to the royal diadem, he 
was for importing from the celestial regions. In 
heaven, indeed, we shall not dispute its being to 
be found; and that at all junctures alike. But the 
parallel, I doubt, already tajia. In the earthly go- 
. vemors in question, or, to speak more properly, 
candidates for government, by the very supposition 
there can not, at the juncture he supposes, be any 
such thing. Power is ^caX very quality which, in 
consideration of diese other quaUties, which, it is 
supposed, are possessed by tbem already, they ai« 
now wiuung to receive. 

Powir.citiur Vll. By Powet in this place, I, for my part, 

psUHciiL mean poIUical power : the only sort of power our 

Author could mean : the only sort of power that is 

here in question. A little farther on we shall find 
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iiim speaking of this endowment as being pos- CHAP, II. 
sessed, and that in the highest degree, by a King, 
a . single . person. Natural power therefore, mere 
organical power, the faculty of giving the hatdest 
blows, can never, it is plain, be that which he meant 
to uomber among the attributes of this godlike 
peraonage. 

VIII. We see then the dilemma our Author's I,°J^^;''it 
theology hasbrought him into, by putting him upon ^SilSr!^* 
reckoning poaer among the qualifications of his *"*" *" 

. candidates. Power is either natural or political. 
Political power is what they cannot have by- the 
supposition : for that is the very thing that is to be 
created, and which, by the establishment of Go- 
vernment, men are going to confer on them. If 
any. then, it must be natural power; the natural 
strength that a man possesses of himself without 
the help of Government. But of this then, if this 
be it, there is more, if we may believe our Author, 
in a single member of a society, than in that mem- 
ber and all the rest of the society put together [&]. 

IX. This difBculty, if possible, one should beJ[^J^'« 
glad to see cleared up. The truth is, I tt^e it, 

[6] V. infia, pu. SI. Monnrcb;, xliich ii the goTernmepI ot 
one, " is the TDoet ponerful form of goTcrDmeiit," be taji, " of 
BDj :" mere n than Democrticy, which he deiciibea ss being (he 
GoTeniniGiit of all. 
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CHAP. II. that ill what oui AuthOT bas said of power, he fau 
"'''"■* been speakjog, as it were, by aRtidpation ; and 
that what he means by it, ia not any power of either 
kind actually posseased by any man, or body of 
men, at the juncture he aupposes, bat only a ca- 
paeiti/, if one may call it so, of retaming and put- 
ting into action political power, whensoerer it shall 
hare been conferred. Now, of actual power, the 
quanti^ that is possessed is, in every case, one 
and the same : for it is neither more nor lessltban 
the supreme power. But as to the capacity above 
spoken of, there do seem, indeed, to be good 
grounds for supposing it to subNSt in a higher 
degree in a single man than in a body. 

—mi !nt X. These grounds it will not be expected tlwt I 

should display at large ; a slight sketch will be 
sufKcient.^The efficacy of power is, in part at 
least, in proportion to the promptitude of obedi* 
ence : the promptitude of obedience is, in part, in 
proportion to the promptitude of command :— com- 
mand ia an expression of will : a will is sooner 
formed by one than many. And this, or some- 
thing like it, I take to be the pl^tin English of our 
Author's metaphoi, where he tells us *, as we shall 
see a httle farther on f. that " a monarchy is the 
" most powerfid" [form of government] " of any, all 

* Comin. p. 50. t Par. 32. 
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'.' the Binewa of goTemment being knit together, CHAP. IL 
" and united in the hands of the prince." 



XI. The next paragraph, short as it is, contains HcHngc- 
variety of matter. The first two sentences of it are unttofibe 
to let us know, that with r^^ard to the manner in e"'"' 
which the particulaT governments that we know 

of have been formed, he thinks proper to pass it 
by. A third is to intimate, for the aecond time, 
that all Governments must be absolute in some 
hands or other : In the fourth and last, he favours 
us with a very comfortable piece of intelligence ,- 
the truth of which, but for his averment, few of us - 
perhaps would have suspected. This is, that the 
qualifications mentioned by the last paragraph as 
requisite to be possessed by all Governors of states 
are, or at least once upon a time were, actually 
possessed by them : (i. e.) according to the opinion 
of somebody ; but of what somebody is not alto- 
gether clear : whether in the opinion of these Go- 
vernors themselves, or of the persons governed by 
them. 

XII. " How the several forms of Government we xbepum- 

, , > n II , ,. gmpfi red"*- 

" now see in the world at first actually began, 

says our Author, " is matter of great uncertainty, 

" and has occasioned infinite disputes. It is not 

" my business or intention to enter into any of 
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, *' them. However they began, or by vhat right 
" BOever they subsist, there is and must be in all of 
" them a supreme, irresistable, absolute, uncon- 
" trolled authority, in which the jura ntmmi im- 
" perU, or the rights of sovereignty reside. And 
" this authority is placed in those hands, wherein 
" (according to the OFimon of the founders of 
" such respective states, either expressly given or 
" collected from their tacit afprobatioit) the qua- 
" lities requisite for supremacy, wisdom, gooduess, 
" and power, are the most likely to be found." 

XIII. Who those persons are whom our Author 
means here by the word founders ; whether those 
- who became the Governor* of the states in question, 
' or those who became the govemecl, or both to- 
gether, is what I would not take upon me positively 
to determine. For aught I know he may have 
meant neither the one nor the other, but some tiiird 
person. And, indeed, what I am vehemently in- 
clined to suspect is, that, in our Author's large 
conception, the mighty and extensive domains of 
Athens and Sparta, of which we read so much 
at school and at college, consisting each of several 
score of miles square, represented, at the time this 
paragraph was writing, the whole universe: and the 
respective teras of Solon and Lycurgus, the whole 
period of the history of those states. 
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XIV. The worda " founiJers," — " opimon," — CHAP. n. 
" approbation," — in short, the whole complection ^^Jj^^^ 
of the sentence is such as brings to one's view a "St,^S-n 
system of government utterly different firom the nieuiigofit. 
generality of those we have before our eyes : a sys- 
tem in which one would think neither caprice, nor 
violence, nor accident, nor prejudice, nor passioD, 
had any share : a system uniform, compreheuBive, 
and simultaneous ; planned with phlegmatic deli- 
beration; established by full and general asEent: 
such, in short, as,' according to common imagina- 
tion, were the systems laid down by the two sages 
nbovementioned. If this be the case, the object he 
had in mind when he ssud Founders, might be nei-' 
ther GovemoFs nor governed, but some neutral 
person : such as those sages, chosen as they were 
in a manner as umpires, might be considered with 
regard to the persons who, under the prior con- 
stitution, whatever it was, had stood respectively 
in those two relations. 

' XV, All this, however, is but conjecture : in theTbedoctrine 

, . ■* , ofilipplkd 

proposition itself neither this, nor any other restric- J" ^«"i" 
tion is expressed. It is delivered explicitly and em- 
phatically in the charactei of an universal one. "In 
" ALL or THEM," he assures us, " this authority," 
(the supreme authority) " u placed in tliose hands, 
" wherein, according to the opinion of thefuunden 
" of such respective states," these " quahties of 
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CHAP. U. " wisdom, goodnesB, and power, are the most likely 
""^yr^ " to be found." In this character it cannot but 

tTttuM^ throw a singular light on history. I can see no end, 
indeed, to the discoveries it leads to, all of tbeiu 
equally new and edifying. When the Spaniards, for 
example, became masters of the empire of Mexico, 
a vulgar politician might suppose it was because 
such of the Mexicans as remained unexterminated, 
could not help it. No such thing — It was because 
either the Spaniards were of " opinion," or the 
Mexicans themselves were of " opinion" (which of 
the two is altogether clear) that, in Charles Vth, and 
his successors, more goodness (of which they had 
such abuudant proofs) as well as wisdom, was likely 
to be found, than in all the Mexicans put together. 
The same persuasion obtained between Charlemagne 
and the German Saxons with respect to the good- 
ness and wisdom of Charlemagne: — between Wil- 
liam the Norman and the English Saxons: — ^be- 
tween Mahomet lid and the subjects of John Pale- 
ologus; — between Odoacer and those of Augus- 
tulos: — between the Tartar Gingiakan and the 
Chinese of his time : — between the Tartars Chang-ti 
and Cam-ghi, and the Chinese of their times: — be- 
tween the Protector Cromwell and the Scotch :— 
between William Illd and the Irish Papists : — be- 
tween Cffisar and the Gauls : — in short, between 
the Thirty Tyrants, so called, and the Athenians, 
whom our Author seems to have had in view: — to 
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mention these examples only, out of ai many bnn- CIUF. IL 
dred as might be required. All this, if we may "^^^^^ 
trust our Author, he has the " goodneit" to believe : 
and by such lessons is the penetradoa of students 
to he shaipened for piercing into the depths of 
politics. 

XVI. So much for the introductory paragraph. — ^^^ ( 
The main part of the subject is treated of in six SibJuipu*- 
others : the general contents of which are as Chu'eo^ 
fallows. itaii cluster. 

XVII. In the first he tells us how many lUfferent ■^^*^ 
forms of government there are according to the di- 
vision of the ancients ; which division he adopts. 

These are thre« : Monarchy, Aristocracy, and De- 
mocracy. 

XVIII. The next is to tell us, that by the «oi>«- — smooil-^ 
reign fowsk he means that of "laaking lauii." 

XIX. In a third be gives us die advantages and — tuki.— 
disadvantages of these three different forms of 
government. 

XX. In a fourth he tails us that these are all the .-F«irt t.~ 
s would allow of. 



XXi. A fifth is to tell us that the BritJsh form of-Fmu- 
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CHAP. I[. Government is different from each of tliem ; being a 
'•'"^'^^ combJQatioD of all, and possessing the advantages 
of all. 

~suib.— XXII. In the sixth, and last, he shews us that it 
could not possess these advantages, if, instead erf 
being what it is, it were either of those others : and 
tells us what it is that may destroy it. These two 
last it will he sufficient here to mention : to examine 
them will be the task of our next chapter. 

Defipiiioni XXIII. Monarchy is that form of Govemmeat in 
"""' which the power of making I^ws ts lodged in the 
™Aa[Si" hands of a iingle member of the state in question. 
Aristocracy is that form of Government in which the 
power of making laws is lodged in the hands of 
several members. Democracy is that form of go- 
vernment in which the power of making laws is 
lodged in the hands of "all" of them put together. 
These, according to our Author, are the definitions 
of the Antients ; and these, therefore, without dif- 
ficulty, are the definitious of our Author. 

me pus- XXIV. " The political writers of antiquity," says 

he, "will not allow more than three regular forms . 
"of government; the first; when the sovereign 
" power is lodged in an aggregate assembly, con- 
" aistingof all the members of a community which 
" is called a Democracy: the second, when it is. 
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" lodged in a council composed of select memberB, CBAP. II. 
" and th en it is styled an Aristocracy ; the last, ""^^v"*^ 
" when it is entrasted in the hands of a single 
" person, and then it takes the name of a Monarchy. 
'^ All other species of g^overninent they say are 
" either corraptionsof, or reducible to these three." 

XXV. " By the, sovereign power, as was before urfibBMii. 
" observed, is meant the making of laws ; for wher- 
" ever that power resides, all others must conform 
'; to, and be directed by it, whatever appearance 
*' the outward form and administration of the go- 
" vemment may put on. For it is at any time ia 
'• the option of the legislature to alter that form 
" and administration by a new edict or rule, and to 
" put the execution of the laws into whatever hands 
" it pleases: and all the other powers of the state 
" must obey the legislative power in the execu^oa 
" of their several fnncUona, or else the constitution 
"is at an end." 

XXVI. Having thns got three regular simple Hon be u- 
forms of Government (this anomalous complex one ^,"'',2^' 
of our own out of the question) and just as many ">i™' — 
qualifications to divide among them; of each of 
which, by what he told us a while ago, each form of 
QoTemment must have some share, it ia easy to see 
how their allotmenta will be made out. Each form 
of Government will possess one of these qualities 
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CHAP. IL in perfection, takiag its chance, if one may say so, 
foe its share in the Ivo others. 



All wwi^K XXVII. Among these three different forms of- 
Sew^aSil Government then, it should seem, according to pur 
Author's account of them, there is not mnch to 
choose. Each of them has a iptaUJkatUm, an en- 
" dowment, to itself. Each of them is completely 
characterized by this qualification. No intimation 
is given of any pre-eminence among these qualifica- 
tions, one above another. Should there be any 
dispute concerning the preference to be given to 
any of these forms of Government, as proper a me- 
thod as any of settling it, to judge from this view of 
them, is that of cross and pile. Hence we may in- 
fer, ^at all the Governments that ever were, or 
vriil be, (except a very particular one that we shall 
come to presently, that is to say, our own) are upon 
a par: that of Athbks with Uiat of Peksia ; that 
that of Geneva with that of Morocco ; -since they 
are all of them, he tells us, " corruptions of, or re- 
ducible to," one of these. This is happy. A legis- 
lator cannot do amiss. He may save himself the 
ezpence of thinking. The choice of a King was once 
determined, we are told, by the neighing of a bone. 
The choice of a form of Qovemment might be de- 
termined so as well. 

— Howiaibe XXVIII. Ae to Our own form of Government, 
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howeTCr, this, it is plain, being that which it seemed CHAP. n. 
good to take for the theme of his pane^ric, and ^^f^Y^ 
being made out of the other three, will possess the "ireiiMi- 
advantages of all of them put together ; and that 
without any of the disadvantages ; the diiadvan- 
tages vanishing at the word of command, or even 
without it, as not being suitable to die purpose. 

XXIX. At the end of the paragraph which gives P'jg?'}^' 
us the above definitions, one observation there is mbt^Smti 
that is a little puzzling. " Other species of govern- |ho"iiiS?" 
ment,"we are given to understand, there are be-oduiher 
sides these i bat then those others, tf not " reduci- 
ble to," are but " corruptions of these." Now, 
what there is in any of these to be corrupted, is 
not so easy to understaad. The essence of these 
several forms of government, we must always re- 
member, is placed by him, solely and entirely, in 
the article otnumher; in the ratio of the nnmber of 
the Governors, (for so for shortness we will style 
those in whose hands is lodged this " power of 
" malcing laws") to that of the goyemed. If the 
number of the former be, to that of the latter, as 
WW to all, then is the form of Government a Mo- 
narchy : if as all to all, then is it a Democracy : 
if as some number between one and all, to all, then 
is it an Aristocracy. Now then, if we can conceive 
a fourth number, which not being more than all, is 
neither one nor all, nor any thing between one and 
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CHAP. 11. all, we can conceive a foim of GovernmeDt, whicb, 
upon due proof, may appear to be a corruption of 
some one or other of these three [c]. If not, we 
must look for the corruption somewhere ebe : Sup- 
pose it were in our Author's reason [d], 

' XXX. Not but that we may meet, indeed, with 
, several otber hard-worded names for for^s of Go- 
Ternment: but these names were only so many 
names for one or other of those three. We hear 
often of a Tyranny: but this is neither more nor 
less than the name a man ^ves to our Author's 
Monarchy, when out of humour with it. ' It is still' 
the Goremment of number one. We heai now and 
then too, of a sort of Government called an OU- 

[c] By the 1b«> ofOiBWANi, Hich and bdcIi lUtet ore la fiir- 
niih 10 muij men (o (be gcKral um; of the Empire: ■ome.td' 
Ihem >o man/ mea and one half; other), M muiji and one third i 
□then again, if 1 mUtake not, so manj and one tburtli. Oaeof 
Ibese half-, third part, or quarter-men, Bnppose, posse»Bs himself 
oftheGofemment: here then we hare a kind of csmiptioii of a 
Monarchy. la thj) what our Author bad in yiew > 

[d] A more suitable place to took for cnruptim in, if we may 
take hii own word for it, there caimot be. " Eiery man's lea- 
" aon," he aasnres m •, " is comipt ;' and not only tliat, hut " bis 
" mtdenlani&ig fiill of ignorance and error."— Wilh regard to 
others, it were as well not to be too positrre ; but with regard to a 
man'i self, what he leljs us from eiperlence, it would be iJl man- 
oen to dispute with hiiu. 

• 1 Comm. p. 41, 
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garcl^.- but this is neither more nor less than the CHAP, II. 
name a man gives to our Author's Aristocracy, in ^^"*'**' 
the same case. It is still the Government of some 
number or other, betieeen one and all. Tn fine, we 
hear now and then of a. sort of Government fit to 
break one's teeth, called an Ochlocracy : but this is 
neither more nor less dian the name a man gives to 
a Democracy in the same case. It is still that sort 
of OovernmeDt, which, according to our Author, is 
the Government of all. 



XXXI. Let us now see how he has disposed of JJ^^^j^- 
his three qualifications among his three sorts or J^Jgj^^^he 
forms of Government, Upon Monarchy, we shall SmS!'^ 
find, he has bestowed the perfection of power; on 
Aristocracy, of wisdom ; on Democracy, of good- 
ness : each of these forms having just enough, we 
may. suppose, of the two remaining qualifications 
besides its own pecuhar one, to make up the neces- 
sary complement of " qualities requisite for su- 
" premacy." Kings are, (nay were before they were 
Kings, since it was this qualification determined 
their subjects to make them Kings*) as strong as 
so many Hercules's ; but then, as to their wisdom, 
or their goodness, there is not much to say. The 
members of an Aristocracy are so many Solomons : 
but then they are not such sturdy folks as your 
Kings; nor, if the truth is to be spoken, have they 
■ IComm. p. 48. 
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CHAP, n. much more honesty than their neighbours. Aa to 
'""''>''*^ the members of a Democracy, they are the best sort 
of people in tbe world; but then they are but a 
puny sort of gentry, as to strength, put them all 
together ; and apt to be a little defective in point of 
understanding. 



IHpliRcMe 



XXXII. " Id a democracy," says he, " where the 
right of making laws resides in the people at 
large, public virtue or goodness of intentioD, b 
more likely to be found, than either of the other 
qualities of govemment. Popular assemblies are 
frequently foolish in their contrivance, and weak 
in their execution; but generally mean to do tbe 
thii^ that is right and just, and have always a 
degree of patriotism or public spirit. In aris- 
tocracies there is more wisdom to be found than 
in the other frames of Goremment ; being com* 
posed, or intended to be composed, of the most 
experienced citizens; but there is less honesty 
than in a republic, aod less strength than in a 
monarchy. A monarchy is indeed the most 
powerful of any, all the sinews of govemoient 
being knit together and united in the hand of tbe 
prince ; but then there is imminent danger of his 
employing that strength to improvident or op- 
pressive purposes." 



XXXIII. " Thus these three species of govern- 
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" ment have all of them their several perfections CHAP. IL 

" and impeTfections. Democracies are usually the "-^v^^ 

" best calculated to direct the end of a law; aris- 

" tocraciea to invent the means by which that end 

" shall be obtabed ; and monarchies to carry those 

" means into execution. And the antients, as waa 

" observed, had in general no idea of any other 

" permanent form of government but these three; 

" for though Cicero declares himself of opinion, 

" eue optima cotuliiutom Tempublicani, qua ex trUmt 

" generUnu illis, regali,optimo, el populari tit modicA 

" cvnfiaa ; yet Tacitus treats this notion of a mixed 

" government, formed out of them all, and par- 

" t^ng of the advanti^es of each, as a visionary 

" whim; and one, that if effected, could never be 

" lasting or secure." 

XXXIV, In the midst of this fine-spua ratiocina- DimoenKT. 
tion, an accident has happened, of which our Author J^J^J^^t 
seems not to be aware. One of his actAdenU, as it*"''' 
logician would say, has lost its subject .- one of the 
^aJificatitms he has been telUng ua of, is, somehow 
or other, become vacant : tfae form of Govemment 
he designed it for, having unluckily slipped through 
his fingers in the handling. I mean Democracy ; 
which he, and, according to him, the Antients, 
make out to be the government of all. Now " all" 
is a great many ; so many that, I much doubt, it 
will be rather a difficult matter to find these high 
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CHAP. n. and mighty peiaonages power enongh, so much as 
Democnqr' ^ make a decettt figure with. The members of this 
Slul^no redoubtable Commonwealth will be still worse off, 
ZS™"°" I doubt, in point of subjects, than Trincalo in the 
play, or than the potentates, whom some late 
navigators found lording it, with might and main, 
" Kftmp^ P'v^" over a Spanish settlement: there 
were three members of the Government; and they 
had one subject among them all* [e]. Let him 
examine it a little, and it will turn out, I take it, to 
be predsety that sort of Government, and no other, 
which one can conceive to obtain, where there is no 
Government at all. Oar Author, we may remem- 
ber, had shrewd doubts about the existence of a 
state of natUTe t - grant him bis Democracy, and it 
exists in his Democracy [/]. 

[<] The couditioa of Ibese ima^iury uverrigiu pats one id raind 
of the Itat7 of, I forget what King's Fool. The Fool had aluok 
Idmself up onr day, wilb fcrcat gnvitj, in Ibe King's throne ; wllh 
a stick, b; waj of a sceptre, in one hand, and a ball in the other : 
being BsliEd what he wosdoing! he answered, " re^nn^." Much 
Ibe saine lort of reign, I -take i^ nodd be that of the ntpniben of 
oar Author'a Democnc;. 

t V. anpra, cb. L par. VL 

[/] What is cuiiooi Is, that the same persons vbo teil yaa 
(having read ai mnch) that Democracj is a forra of Goremment 
under which the anpreme power is vested in all the memben of a 
state, will also tell joD (having also read ai moctij that the Alhe~ 
aian Common-weillh woi a Democrac;. Now iha truth is, that in 
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XXXV. The qualification of goodness, I think it CHAP. n. 
was, that belonged to the GoTernment of all, while ^^^^^Jj^ 
there was such a Goyeromeot. This having taken S?iiS!S!^ 
its flight, as ve have seen, to the region of non- 
entities, the qualification that was designed for it 
remains upon hie hands : he-is at liberty, therefore, 
to make a compliment of it to Aristocracy or to 
Monarchy, which best' suits him. Perhaps it were 
as well to give it to Monarchy ; the title of that 
form of government to its own peculiar qualification, 
power, being, as we have seen, rather an equivocal 
' one: or else, which, perhaps, is as good a way of 
settling matters as any, he may set them to cast 



. tbe AlbeniBQ Common-ircallb, upon tlie most modcnile a 
lioD, it is not one tenth part of the inliabitants of tbe Atheman 
ttate that ever at a time partDok of the supreme povrer; womcrij 
children, and daTei, being taken into tbe account *. Ciiil Law- 
jere, iodeed, wiJl teltjou.witha grave face, that a slave imebodii; 
as ComDwn I^wjers wilt, that a bulard ii ttie tint afnebodg. Bat, 
to an unprejndiced eje, tbe cDndilion of a stale i> the cowyiion ti 
all tlie indiiiduals, nithout distinction, ihat compine it. 

* See, among Mr- Hume's Eaayt, lliat in> the p^mlaiitaeu ^ 
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BRITISH CON8TITBTION- 



CHAP. m. '■ W'lTH a Bet of data, such as we haTe seen in 
'•^w^ the last chapter, we may judge whether oar Author 
gnc^yioon can meet with any difficulty in pToring the BritiBh 
coDiutDiiim. Constitution to be the best of all poBuble goTern- 

ments, or indeed any thing eke that he has a mind. 

In his paragraph on this subject there are several 

things that lay claim to our attention. But it is . 

necessary we should have it under our eye. 

ThejMik- II. " But happily for us in this island the British 

" Constitution has long remained, and I trust will 
" long continue, a standing exception to the truth 
" of this observation. For, as with us the executire 
" power of the laws is lodged in a single person, 
" they have all the advantages of strength and dis- 
" patch that are to be found in the most absolute 
" monarchy ; and, as the le^slature of the kingdom 
" is entrusted to three distbct powers entirely in- 
" dependent of each other; first, the King; se- 
" cond, the Lords Spiritual and Temporal, which 
" is an aristociatical assembly of persons selected 
" for their piety, their birth, their wisdom, their 
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" Tsdour or their property ; and third, the House CMAP. lU. 

" of Commons, freely chosea by the people from ""■'""' 

" among themaelves, which makes it a kind of de- 

" mocracy ; &b (Mb ag^egate body, actuated by 

" diffeioDt spring, and attentive to difTerent inte- 

" rests, compoKS the British Parliament, and has 

" the supreme disposal of every thing ; there can no 

" inc<»ivenience b« attempted by either of the three 

" branches, but will be withstood by one of the 

" otbtx two ; each branch being aimed with a 

" negadve power sufficient to repel any innovalioQ 

" which it shall think inexpedient or dangerous." 

III. " Here then is lodged the sovereifoty of the — Amiihu 

° ° ■' which follmri 

" British ConstitutioD ; and lodged as beneficially '*• 
" as is possible for society. For in no other shape 
" could we be so certain of finding the three great 
" qualities of Oovemment so well and so happily 
" united. If the supreme power were lodged in 
" any wse of the three branches separately, we must 
'* be exposed to the inconveniencies of either abso- 
" lttt£ uonardiy, aristocracy, or democracy; and 
'' BO want two of the principal ingredients of good 
" pohty, either virtue, wisdom, or power. If it were 
" lodged in any two of the branches ; for instance, 
" in the King and House of Lords, our laws might 
" be providentally made and well executed, but they 
" might not always have the good of the people, in 
" view : if lodged in the King and Commons, we 
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I. " should vant that circumspection and mediatory 
" caution, which tlie wisdom of the Peers is to 
" afford : if the supreme rights of legislature were 
" lodged in the two Houses only, and the King bad 
" no negative upon their proceedings, they might 
" be tempted to encroach upon the royal pren^- 
" tive, or perhaps to abolish the kingly office, and 
" thereby weaken (if not totally destroy) the stieng^th 
"of the executive power. But the constitutional 
" g^ovemment of this island is so admirably tempei- 
" ed and compounded, that nothing can endanger 
" or hurt it, but destroying the equilibrium of power 
" between one branch of the legislature and the rest. 
" Forifever it should happen that die indepeudeoce 
" of any one of the three should be lost, or that it 
"should become subservient to the views of either 
" of the other two, there would soon be an end 
" of our constitution. The legislature would be 
" changed from that which was originally set up by 
"the general consent and fundamental actof the 
" society ; and such a change, however afiected, is, 
" according to Mr. Locke (who perhaps carries his 
" theory too far) at once an entire disEolittion of the 
" bands of Government, and the people would be 
" reduced to a state of anarchy, with liberty to con- 
" stitute to themselves a new legislative power." 

IV. In considering the first of these two para- 
graphs, in the first place, a phenomenon^we should 
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little expect to see from any thing that goes before, CHAP. lU. 
is a certain exeaUive power, that now, for the first j^ll^^Ji^, 
time, bolts out upon us without warning or intra- SBud!*"^ 
duction. 

The power, the only power our Anther has been 
speaking of all along till now, is the legiilative. 
'Tis to this, and this alone, that he has given the 
* name of " tooereign power." Tis this power, the 
different distributions of which he makes the cba- 
racterisdcs of his three difierent forms of govern- 
ment. Tis with these different distributions, dis- 
tributioDs made of the legislative power, that, 
according to his account, are connected the several 
qualifications laid down by him, as " requisites for 
." supremacy:" qualificaUoas in the possession of 
which consist all the advantages which can belong 
ta any form of Government. Coming now then 
to the 'British Constitution, it is in the supeiior 
degree in which these qualifications of the legisla- 
tive body are possessed by it, that its peculiar ex- 
cellence is. to consist. It is by possessing the quali- 
fication of strength, that it possesses the advantage 
-of a monarchy. But how. is it then that, by his ac- 
count, it possesses the qualification of strength ? By 
.any disposition made of the legislative power ? By 
:the le^slatLve power's being lodged in the hands of 
a single person, as in the case of a monarchy ? No ; 
but to a disposition made of a new power, which 
comes in, as it were, in a parenthesis, a new power 
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CHAP.IiL which we now heai of for the first time, a power 
""■^^v*^ which has not, by any description giTcn of it, been 
extinguished from die legislative, an executive. 

DiffiCTityof V. What then is this same executive power? I 

detmnliiliig ' 

mui^" donbt our Author would not find it a very easy 
laHra!*'''''" matter to inform us. " Why not?" says an ob- 
jector — " is it not that power which in this country 
" the King has in addition to his share in the legis- 
" lative." Be it so : the difGcnlty for a moment is 
staved off. But that it is far enough from being 
solved, a few questions will soon shew us. This 
power, is it that only which the King really hat, at 
is it all that he is said to have? la it that only 
which he really has, and which he exercises, or is it 
that also, which although he be sEud to have it, he 
neither does exercise, nor may exercise? Does it 
include judiciary power or not? If it does, does it 
include the power of making as well particular Je- 
cuions and orders, as general, permatunt, ipontane- 
otu regulations of procedure, snch oa are some of 
those we see made by judges ? Both it include 
suprone military power, and that as well in ordi- 
nary as in a time of martial law ? Doth it include 
the supreme fiscal power[a] ; and, in general, that 
power which, extending as well over the public 

[a] Bj jbeoJ power I mnui that which m tUi cODDtry it ex- 
erdKd bj ubit H called the Board irfTnMwj. 
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money as over every other article of public property, CHAP- 111- 
may be styled the duperualomlfb]. Doth it include ""^"v^^ 
the power of gTanttng patents for invenUons, and 
charters of incorporatioii ? Doth it include the 
right of making bye-laws in corporations ? And is 
the Tight of making bye-laws in corporations the 
superior right to that of conferring the power to 
make them, or is it that there is an executive 
power that is superior to a legislative ? This exe- 
CHtfoe again, doth it include the right of substitut- 
ing the laws of war to the laws of peace; and, pice 
versd, the laws of peace to the laws of war ? Doth 
it include the right of restraining the trade of sub- 
jects by treaties with foreign powers? Doth it in- 
clude the right of delivering over, by virtue of the 

[6] Bj diipnuiitoTial puwer I ineaa as well that nhicb is ei- 
ercised b; Hie B«id of .Treemirf , h> those others nhich are ex- 
ecuted in the »veial officec itfted wiih lu the War Office, Ad- 
oiraltj Board, NaT; Board, Board of Ordiusce, and Board of 
Worla : aoqiting &om the bnuDesa of all tbete officei, the power 
of appuntii^ penoiu to fill other subcnrdiDate officeira power 
which Menu to be of a dittinct nature from that of making dU- 
poulloD of anj article of public prcpertj. 

Power, political power, is either over jteriotu or orer tJiiiigj. 
The powera, then, that hare been mentioned a))OTe, in ai far as 
(hej Mmceni tkingt, are powera orer mcb thiagi aa are the pr»> 
pertj of the publio : pewen which ^Ser in tbii from those whicli 
oonititiite private owoenhip, in that the bnntr ar^ in the nain, 
not btn^iciiU (diat is, to the poaiesaora tbemsel*ei} aod t>uliicrnit> 
Hate 1 bnt jEdufJonf, and KnHted in their exerdae to auck oMi aa 
are ooDdociTe to tbe qwciof pttrpoie) of jmhlK beneGl and KCDrity. 
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CHAP. HI. lilce treaties, \arge bodies of subjects to foreign 
-^"^^/^ laws? — He that would understand what power is 
executive and not legislative, and what le^lative . 
and not executive, he that would mark out and de- 
lineate the different species of constitutional powers, 
he that would describe eithei what u, oi what ought 
to be the constitution of a country, and particularly 
of this country, let him think of these fhmgt. 

iHUvMDiiejice ' VI. In the next place we are told in a parenthesis 
Seiiit«"° ('* being a matter so plain as to be taken for grant- 
^Jcmnh ed) that " each of these Branches af the Le^slatuie 
''^'' " is independent," — yes, " entirely independent," of 

the two others. — Is this then really the case ? Those 
who consider the influence which the King; and bo 
many of the Lords have in the election of members 
of the House of Commons; the power which the 
King has, at a minute's wa):ning, of putting an end 
to the existence of any House of Commons ; those 
who consider the influence which the King has over 
both Houses, by offices of dignity and profit given 
and taken away again at pleasure ; those' who con- 
sider that the King, on the other hand, depends for 
his daily bread on both Houses, but more particu- 
larly on the House of Commons ; not to mention a 
variety of other circumstances that might be noticed 
in the same view, will judge what degree of pre- 
cision there was in our Author's meaning, when be 
so roundly asserted the affirmative. 
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VII. One parenthesiB more: for this sentence CHAP. Iti. 
teems with parenthesis vithin parenthesis. To this ^'^J^^^ 
we are indebted for a very interesting piece of in- I^j^ls"'" 
telligence : nothing less than a full and true account mSdo? 
of the personal merits of the members of the House 
of Lords for the time being. This he is enabled to 
do, by means of a contrivance of his "own, no less 
simple than it is ingenious : to wit, that of looking 
at their tittea. It is by looking U men's titles that 
he perceives, not merely that they <mgkt to possess 
certain merits, not that there is reason to wiah they 
may possess them, but that they do aclaally possess 
them, and that !t is by possessing those merits that 
they come to possess these titles. Seeing that some 
are bishops, he knows that they are pious : seeing 
that some are peers, he knows that they are wise, 
rich, valiant [c]. 

[c] " Tlie Lorda ipirituBl and Icmporal, [p. 50.] whiqb," uji 
our Antlior, " ti an ariitocralical auembly of penoiu wlected Tor 
" their piety, Ihiar binb, their wifdom, their itlour, or tlidr pro- ' 
" pcTty" — I hsTe dlitribDted, 1 thiok, thoe eiidowmenta, ss oar 
Author could not but intend Ihej sliould be disuibuted. Birth, 
to such of the tpenibera of thatuiembJ; ai haie thdrseatin it bj 
dttcent: and, as to thsM who ma; chance froiD time to ihne to ait 
there b; creatun, wiadom, laloor, and prnpertj m cemmim among 
' die temporal peera; and piety, singly but entircJy, among m; 
Ijirds (lie Bishops. A» to tbe otiier three endowmenta, if there 
were any of lliem to which these right reverend persons could lay 
any decent claim, it would be viidani : bat since worldly wiadom 
is what it would bean ill compUraent to attribute to them, and 
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CHAP. III. ^III- The more we consider the application he 
^"^^v*^ makes of the common-place notions concerning the 
ttthrMM three forms of Government to our own, the mote 
ofGonm^ ^^ s^^' ^^^ *^^ ^'<^^ difference there is between 
^uSiUeio*^' reading and reflecting. Our own he finds to be a 
combination of these three. It has a Monarchical 
branch, an AristocTatical, and a Democratical. The 

the wiadoin nhich ia from above is birlj incloded nitder piet^ I 
conclude tbat, vben secnred in the eicliuive poiKiuon irf tliLi 
grand Tirtue, (be; have all that WK9 intended them, Tberoiaaic- 
marksble period in our hUlory, at which, raeuoring bj OUT Aathor^ 
sate, these tbree virtaea leeoi to have beeii atttie hraliug point. It 
was in Qneen Ann'a reign, not long after the time of the iiard frost. 
I mean in the year ITll. In that asipicious jrenr, these three 
Hrtnes issued torth, il seems, with such einherance, as to furnish 
merit enough to stock no fewer than a dozoi re^tectable penoDS, 
who, opon the strength of it, were alJ made Barcus in a daj. Uo- 
happilj indeed, so little read was ■ rigbtreverend and cotemporary 
historiaD*, in our Author's method of " discerning of 3plrits,n as to 
faDC7, it was neither more nor less than the necessity of mgkiDg a 
majoHl; that introduced so large a body of new members thus 
snddenlj into the house. But I leBTe it to tliose who are read in 
the history of thai lime, to Judge of the gronad there can be for so 
romanlic an imagination. As to piety, the peculiar endowment of 
the mitre, the stock there is of that *irtoe, should, to jodge by the 
like standard, be, al all times, pretty much upon a level j at ali 
times, without question, at ■ Dunmuin. This is what wecan make 
the less doubt of, since, with regard to ecclesiastiCBl matters, in 
general, our Author, as in anotlier place he assures ns has had the 
happlAess to find, that "eiery thing is as it should bet." 

* E^ Kihop Btmet's >Iist(a7 of his own Time*. Vol 1. 

tVol.4. Chap. rV. p.49. 
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Anatocratical is the Honse of Lordi; the Demo- CHAP. HI. 
cratical is the House of CommoiiB. Much had our ^■^\'*^ 
Author read, at school, doubtless, and at coll^;e, 
^f the viBdotn and gravity of tJie Spartan senate : 
something, probably, in Montesquieu, and else- 
where, about the Venetian. He had read of tJie 
tarbnlence and extravagance of the Athenian mob. 
Full of these ideas, the House of Lords were to be 
our Spartans or Venetians; the House of Com- 
mons, our Athenians. With respect then to the 
point of wisdom, (for that of honesty we will pass 
by) the consequence is obvious. The House of 
Commons, however excellent in point of honesty, is 
an assembly of less aUdom than that of the House 
of Lords. This is what our Audior makes so scru- 
ple of assuring us. A Duke's son gets a seat in 
the House of Commons. There needs no more to 
make him the very model of an Athenian cobbler. 

IX. Let na find out if we can, whence this no- w!tdiiiD,wbT 
tion of the want of wisdom in the members of a De- ""A'w;'' 
mocracy, and of the abundance of it in those of an £^.^°~ 
Aristocracy, could have had its rise. We shall 
then see with what degree of propriety such a no- 
tion can be transferred to our Houses of Lords and 
Commons. 

In the members of a Democracy in particular, 
there is likely to be a want of wisdom — Why? llie 
greater part being poor, are, when tbey begin to 
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CHAP. in. take upon them the manag^ement of affairs, unedu-, 
-^•^"^ cated: being uneducated, they are illiterate : beiog 
illiterate, they are ignorant. Ignorant, therefore, 
and unttriK, if that be vhat is meant by ignorant, 
they &«gin. Depending for their daily bread on the 
profits of some petty traffic, or the labour of some 
mannal occupation, they are nailed to the work- 
board, or the counter. In the business of Govern- 
ment, it is only by fits and starts that they have 
leisure so much as to act : tbey have no leisure to 
refitet. Ignorant therefore they confinue. — But in 
what degree is this the case with the members of 
our House of Commons ? 

.-udrratoij X. On the other hand, the members of an Aris- 

iDthoieoTui 

Artatoenoi. tocracy, being few, arench; either they are mem- 
bers of the Aristocracy, because they are rich; or 
they are rich, because they are members of the 
Aristocracy. Being rich, they are educated : being 
educated, they are learned: being learned, they 
are knowing. They are at leisure to reftectf as well 
as act. They may therefore naturally be expected 
to become more knowing, that is more wise, as 
they persevere. In what degree is this the case 
with the members of the House of Lords more than 
with those of the House of Commons ? The fact is, 
as every body sees, that either the members of the 
House of Commons are as much at leisure as those 
of the House of Lords ; or, if occupied in such a 
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way as tends to ^ve them a more than ordmary CHAP. lH. 
insight into some particular department of Govern- "■"'^''^^ 
meat. In whom shall we expect to find bo much 
knowledge of Law as in a professed Lawyer ? of 
Trade, as in a Merchant ? 

XL But hold — Our Author, when he attributes why. Kcotd- 
to the members of an Aristoci'acy more wisdom *"*''"• 
than to those of a Democracy, has a reason of his 
own. Let us endeavour to understand it, and then 
apply it, as we have applied the others. In Arls- 
tocratical bodies, we are to understand there is 
more experience : at least it is intended by some 
body or other there should be.- which, it seems, 
answers the same purpose as if there teas. " In 
" Aristocracies," says our Author, there is more 
" wisdom to be found, than in the other frames of 
" Government ; being composed," continues be, 
" or intended to be composed, of the most experi- 
" enced citiiens*." On. this ground then it is, 
that we are to take for granted, that the members 
of the House of Lords have more wisdom among 
them, than those of the House of Commons. It is 
this article of experience that, being a qualification 
possessed by the members of an Aiistocratical body, 
as such, in a superior degree to that in which it' 
can be possessed by a democratical body, is to- 

•P. 50. 
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CHAF.m.alFoid us a particular ground for atthbutiag a 
'■^"''^^ greater share of wisdom to the members of the 
upper house, thaa to those of the lower. 

Soi«rior^r«J XII. How it is that a member of an aristocracy, 
BmtSio- " such, is, of all things, to have attained more ex- 
wWomf "' perience than the member of a democracy, our Au- 
thor has not told us ; nor what it is this experience 
is to consist of. Is it experience of things prepa- 
ratory to, but different from, the business of go- 
verning? This should rather go by the name of 
knowledge. Is it experience of the bnsitiess itself 
of governing *. Let us see. For the member of the 
one body, as of the other, there must be a time 
when he first enters upon tliis business. They both 
enter upon It, suppose on the same day. Now then 
is it on that same day that one is more experienced 
in it than the other ? or is h ou that day teti yean ? 

..4unrbT XIII. Those indeed who recollect what we ob- 

lonriiiee™- served but now*, may answer without hesitation,— 

'»>■ on that day ten years. The reason was there 

given. It is neither more nor less, than that want 

of leisure which the bulk of the numerous members 

of a Democracy must necessarily labour under, 

more than those of an Aristocracy. But of tlus, 

what intimation is there to be collected, from aay 

thing that has been suggested by out Author ? 

■ V. jupra, pw. 9. 
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XIV. So much with respect to Aristociscies in CUA.P. HI. 
general. It happens also by accident, that diat _iKn, («■ « 
particular branch of our own gOTernment to which Lorti io^' 
he has given the name of the Aristocratical, — the 
House of Lords, — has actually greater opportuni- 
ties of acquiring the qualitication of experience, 
than that other branch, the House of Commoiu, to 
which he has given the name of the democratical. 
But to what is this owing ? not to any thing in the 
charactenBtic natures of those two bodies, not to 
the one's being Aristocratical, and the other De- 
raocratical; but to a circumstance, entirely foreign 
and accidental, which we shall see presently. But 
let us observe his reasoning. The House of Lords, 
he says, b an assembly that behoves to have more 
wisdom in it, than the House of Commons. This 
is the proposition. Now for the proof. The first 
is an Aristocratical assembly ; the second a Demo- 
cratictd. An Aristocratical assembly has more ex- 
perience than E Democratical ; and on that ac- 
count more wisdom. Therefore the House of 
Lords, as was to be proved, has more wisdom than 
the House of Commons. Now, what the whole of 
the argument rests upon, we may observe, is this 
fact, that an Aristocratical assembly, as such, has 
more experience than a Democratical one; but 
this, with Aristocratical assemblies in general, we 
see, is not, for any reason that our Author bat 
given us, the case. At the same time with respect 
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CHAP. HI. to our House of Lords in particular, in comparison 
'-'^^■''^^ with the House of Commons, it does happen to be 
the case, owing to this simple circumstance : the 
members of the House of Lords, when once they 
begin to sit, sit on for life : those of the House of 
Commons only from seven years to seven years, or 
it may happen, less. 

Whit ii lobe XV, In speakine, however, in this place, of es- 
SjjJU^J.perience, I would rather be understood to mean 
opportunity of acquiring experience, than experi- 
ence itself. For actual experience depends upon 
other concurrent causes. 

?i'^?Pinot XVI. It is, however, from superiority of experi- 
c«oMof"'£. ^wce alone, that our Author derives superiority of 
™' wisdom. He has, indeed, the proverb in his fa- 

vour : " Experience," it has been said of old, " is 
" the Mother of Wisdom :" be it so ; — but then 
Interest is the Father. There is even an Interest 
tliat is the Father of Experience. Among the 
members of the House of Commons, though none 
so poor as to be illiterate, are many whose for- 
tunes, according to the common phrase, are yet to 
make. The fortunes of those of the House of Lords 
(I speak in general) are made already. The mem- 
bers of the House of Commons may hope to be 
members of the House of Lords. The members of 
the House of Lords have no higher House of Lords 
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to rise to, l8 it natural for those to be most active CHAP. III. 
who have the least, or those who have the Tuott in- 
terest to be so ? Are the esperienced those who are 
the least, or those who are the most active t Does 
eKperie'nce come to men when asleep, or when 
awake? Is it the members of the House of Lords 
that are the most active, or of the House of Com- 
mons ? To speak pUin, is it in the House of Lords 
that there is most business done, or in the House 
of Commons ? Was it after the^A was caagfat that 
t^e successor of St. Peter used the net, or was it 
before [i] ^ In a word, is there most wisdom ordi- 
narily where there is least, or where there is most to 
gain by being wise [fc] ? 

[i] Ever; bod; has beard the ftoi^ of him oho, from a fisber- 
man, wu nude Archbishop, aod then Fupe. While Archbiihop, 
ll wu bii cnitam every day, atat diimer, to have a fishing net 
■pread apoD tat table, by whj of a memeolo, as he ued to vy, of 
the moimesi of hia origiDali Thii lardcal osteutatiaii of humililj 
was what, id thoM days, contrihuletl not a little to the encrcaw of 
hia reputation. Soon after his cialtalioa lo 9t. Petei'* chair, 
one of hia intimatea vaa taking notice to him, one day, *hen din- 
ner wai over, of the table'a not being decked aa uaoal. '" Peace," 
aniwered the Holy Father, " when the fiih ia caoght, there ia no 
" occaaoQ for the net." 

j^i] In the House of CommoDS itselfi ii it by the opuleol aikd in- 
dependeDl Connlry gCBtlemeD that the chief boaineu of the House 
ia transacted, or by aapiring, and perhaps needy Coortiera ? The 
man who would peraevere in the tiM of OoTenunent, withonl any 
other rewkrd than the famor of the people, is cejtunlj tlie roan 
for Ibe people to make cbdce of. But auch mra arc at ))eit hut 
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CHAP.IIL XVII. A word or two more with respect to the 
Mrfiwr*' characteriBtio qualifications, as our Author states 
aeoMidtai them, of the higher aasembly of our legielature. 
!hc i^i! Experience is, in virtue of their being an ariatocrati- 
cal assembly, to afford them wisdom : thus for ve 
were anived before. But he now piufaea the de- 
dnction a step farther. — Wisdom is to afford them 
" drcnmspectioD and mediatory caution :" qualifi- 
cations which it seems as if we should see nothing 
of, were it not for them. Let us now put a case^ 
The business ,indeed, that originates in the House 
of Lords is, as thmgs stand, so little, that our Au- 
thor seems to ttxcgei that there is any. However, 
some there is. A bill then originates with the 
Lords, and is sent down to the Commons. — As to 
" circumspection" I say nothing : that, let us hope, 
is not wanting to either House. But whose pro- 
vince is " mediatory caution," now ? 

TtuDttnii- XVIII. Thus much concerning these two bran- 
crUlcnl . , , - , , , 

btucJisfoDrches of our legislature, so long as they continue 

^^™^^'^; what, according to our Author's principles, they 
SuiDhbftbfi! are at present : the House of Lords the Aristocrati- 
tocnticat. cal branch: the House of Commons the Demo^ 
cratical. A little while and we shall see them so; 
but again a little while, perhaps, and we shall not 
see them so. For by what characteristic does our 
nn. Were it not iW thiMe children of ComiptioD m h>*e beta 
■peaking of, the bnnoew of the stale, I doubt, wonld )t*giM(B. 
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Author diitii^uish an Aristocratical le^slative body cHAP. III. 
from a Democratical one ? By that of number: by '■^v^ii' 
the number of the personB that compoK them : by 
that, and that alone : for no other has he given. 
Now, therefore, to judge by that, the House of 
Lords, at present, indeed, it the AriBtocretical 
branch : the Hou»e of Commons in coiDparis<»i at 
least with the other, the Democratical. Thus (u ■■ 
weU. Bat ahoald the list of nobility swell at &e 
rate we have sometimes n^m it, there is an assign- 
able period, and that, perhaps, at no very enormous 
distance, at which the assemUy of the Lords will 
be more numerous tbtm that of the Commons. 
Which will that be the Aristocratical branch of oar 
Legislature? UpoD our Author's principles, the 
House of Commons. Whi<^ the Democratical? 
The Haute of Lords. 

XIX. The final cause we are to observe, and AU-rtrtic 
finishing exploit, Uie " portus el sabbalMm," as Loid fj}!^^''' 
Bacon might perhaps have called it [/], of this 'i^SS^^^ 
sublime and edifying dissertation, is this demon- "" " 
stration, he has been giving us, of the perfection of 
the British Form of Oovemmeat. This demonstra- 
tion (for by no less a title ought it to be called) is 
founded, we may have observed, altogether upon 

[J] It is what he ittjs td' The<i!og7 with rttpect lo (lie Scienco. 
—V, Aogm. Sdent. L. VIII. c. IIL p. 97. 
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CHAP.liLthe properties of numbers: properties, nevly dis- 
^^ covered indeed, and of an estcaordiaary complec- 
tiou, moraf properties; but properties, however, so 
it seemg, of numbers *. 'Tis in the nature then of 
numbers 'we shall find these characteristic proper- 
ties of the three Forms of Government, if any where. 
Now the properties of numbers are universally 
allowed to be the proper subject of that mode of 
demon strati otf which is called mathejnalieal. The 
proof our Author has g^ven has therefore already in 
it the etsence of such a demonstration. To be com- 
plete at all points, it wants nothing but the/orm. 
This deficiency is no other than what an under-rate 
workman might easily supply. A mere technical 
operation does the business. That humble task it 
shall be my endeavour to perform. The substantial 
honour I ascribe wholly to our Author, to whom 
only it is moat due. 

The demon- XX. Propobition. Theorem. — The British Oo- 

■tntJon 

^wno|ii« vernment is all-perfect. 



DEUOKSTRATIOH. 

The British Goverameat = 
Monarchy + Aristocracy + 
Democracy. 

Monarchy = the Govermnent 
ofl. 



Again, by defi- 
nition. 



n,g,i,7cd by Google 



BRITISH CONSTITUTION. 89 

Also, 3 Democracy = the GoTernment CIUP. ni. 

Also, 4 Aristocracy = the OoyernmentSllj;^,, 

of some number between 1 
and all. 

Put 6 Jll= 1,000,000. 

Put also 6 The number of governors in 

an Aristocracy = 1,000. 
Now then, by 7 1 has + strength —wisdom — 
assumption, honesty. 

I,000ha8+wisdom— strength 

—honesty. 
1,000,000 has + honesty — 

strength — wisdom. 
I has + strength. 



Also, 

Rejecting— wis- 
dom — honesty 
in [™] in £7] 

Also rejecting 

— strengdi — 
honesty in [8] 

Also rejecting 

— strength — 
-wisdom in [9] 



1,000 has + wisdom. 



1,000,000 has + honesty. 



. [m] iyUcb is done nHhoot aii; lort oTceremonj, Ihe qnanliliea 

mu-ked in Ihli step with the oagitiTG lign, bang aa ao DUDj^runls, 
mmimum, juU u happeiu la be 
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CHAP. IIL Putting to^- 


13 


1 + 1,000, + 1.000,000 has 


T^r^ iher the ex- 




strength + wisdom + ho- 


'SSL%i. pniMi0M[lO], 




nesty. 


*™- [U],and[l«], 






But by the de- 


14 


The British OoTemment — 1 


finitions [1], 




+ 1.000 + 1,000,000. 


[2]. [»], [4], 






and the tup- 






positions [6], 






[S], 






Thraefote, by 


IS 


ne British GoTemment has 


[13] 




+ Btrength + wisdom + 
honesty. 


Chan^ng the 


16 


The British GoTcmment is 


expresBioD, 




all-powerful + all-wise + 
all-honest 


But by defini- 


17 


All-powertul + all-wise + aU- 


tion 




honcBt = all-perfccL 


Therefore, by 


18 


The British Ooreinment is aU- 


[16], and [17] 




perfect. q. b. ». 



*a* ScHOLiDu. After the same manner it may 
be proved to be all-vieak, allrjholuh, and atl- 
kttaviik- 



1 XXI. Thus much for the British Constitution; 
and for tlie grounds of that pre-eminence which it 
boasts, I trust, indeed, not without reason, above 
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all otheis that ore knoim : Such ia the idea onr chaf.III. 

Author gives as of those ^vndi. — " You are not ' 

" satisfied with it then," layi oon 

fectly. — " What is then yoar own ?"— In truth this 

is mtae than I have yet quite settled. I may have 

settled it with myself, and not think it worth the 

givii^ : bnt if ever I do think it worth the gniog, 

it will hardly be in the fbnn of a comment on a di- 

greGsion Gtnffed into the belly of a definition. At 

any rate it is not likely to be much wished for, by 

those, who have read what has been given us on 

this subject by an ingenious foreigner ; since it is to 

a foreigner we were destined to owe the best idea 

that has yet been given of a subject so much our 

own. Our Author has copied : but Mr. de L'olhe 

has thought. 

The toiMC which our Author has thus brought 
upon the carpet (let any one judge with what 
necessity) is in respect to some parts of it that we 
have seen, rather of an invidious nature. Since, 
however, it has been brought upon the carpet, 1 
have treated it with that plainness with which an 
Englishman of all others is bound to treat it, be- 
cause an Englishman may thus treat it and be safe. 
I have said what the subject seemed to demand, 
without any fear indeed, but without any wish, to 
give offence : resolving not to permit myself to 
consider how this or that man might chance to take 
it, I have spoken without sycophantical respects 
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CHAP.ni indeed, yet I hc^e not without decency ; ceitainly 
'■^"v-^^ without any party spleen. I chose lather to leare 

Coaolniron of J r J r 

■be chipter. jt (o our Autfaor to comphment men in the lump ; 
and to stand aghast with admiration at the virtues 
of men unknown*. Our Authorwill do as shall seem 
meet to him. For my part, if e?er I stand forth aai 
sing the song of eulogy to great men, it shall be not 
because they occupy theii station, but because they 
deserve it. 
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RIGHT OP THE SUFRBHE POWER TO HAKE 
LAWS. 

I, Wb now come to the third topic touched apoa CHAP.IV. 

in the dieresBion ; namely, the right, eb our Author ^'^V^ 

. J a 1 SohJeelofUie 

phrases it, which the Supreme Power has of makmg puunpb in 
laws. And this topic occupies one pretty long JfJ^'*'"" 
paragraph. The title here given to it is the same 
which in the next succeeding paragraph he has 
found for it himself. This is fortunate : for, to have 
been obliged to find a title for it myself, is what 
would have been to the last degree distressing. To 
inlitk a discourse, is to represent the drift of it. 
But, to represent the drift of this, is a task which, 
so long at least as I confine my consideration to 
the paragraph itself, bids defiance to my utmost 
efforts. 

II. 'Tis to another passage or two, a passage or DiiflorHu 
two that we have already seen starting up in distant 

parts of this digression, that I am indebted for such 
conjectures as I have been able to make up. 

These conjectures, however, I could not have, 
ventured so far to rely on, as on the strength of 
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CHAP. IV. them to have furnished the paragraph with a title of 
'■^v^^ my own framing. TTie dangerof misrepreseatation 
was too great ; a kind of danger which a man can- 
not but lie imminently exposed tOj who ventures to 
pot a precise meaning upon a. discourse which In 
itself has none. That I mayjust mention, however, 
in this place, the result of them ; what he is really 
aiming at, I take it, is, to inculcate a persuasion 
that in every state there mnst subsist, in some hands 
'or other, a power that is abtohtte. 1 mention it thus 
prematurely, that the reader may have some clue to 
guide him in his progress throagh the. paragraph ; 
which is now time I should recite. 

T^|w«- III, "Having," says our Author, "thus cursorily 

" considered the three usual species of government, 
" and onr own singular consUtntion, selected and 
" compounded from them all, 1 proceed to observe, 
" that, as the power of making laws constitutes the 
" supreme authority, so wherever the supreme au- 
" thority in any state resides, it is the right of that 
" authority to make laws ; that is, in the words of 
" onr definition, to prescribe the rule of civil action. 
" And this may be discovered from the very end 
" and institution of civil states. For a state is a 
" collective body, composed of a multitude of indi- 
" viduala united for their safety and convenience, 
" and intended to act together as one man. If it 
" therefore is to act as one man, it ought to act by 
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" one nnifonn will. Bat in as much as political CHAP.IV. 
" communities are made np of many natnral per- '<^*v^ 
" sons, each of whom has his particular will and in- 
" clination, these sevetal wills cannot by any natural 
" union be joined together, or tempered and dis- 
" po3«d into a lasting harmony, so as to constitute 
" and produce that one uniform will of the whole. 
' " It can therefore be no otherwise produced than by 
" a political union ; by the consent of all persons to 
" submit their own private wills to the will of one 
" man, or of one, or more assemblies of men, to 
"whom the supreme authority is entrusted: and 
" this will ofthat one man, or assemblage of men is, 
" in different states, accOTding to their different 
" constitutions, understood to be law." 

rV. The other passages which suggested to me tikmoh or 
tlie construction I have ventured to put upon this,'""*" 
shall be mentioned by and by. First, let us try 
what is to be made of it by itself. 

v. The obscurity in which the first sentence of ''*«j|5Jj'|« 
this paragraph is enveloped, is such, that I know it»'WM»i' 
not how to go about bringing it to light) without 
borrowing a word or two of logicians. Laying aside 
the preamble, the body of it, viz. " at the power of 
" making laws constitutes the supreme authority, so 
" wherever the supreme authority in any state 
" resides, it is the right of that authority to make 
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CHAP. IV. "laws," may be considered as GonsUtuting that sort 
'-*^''*^ of syllogism which logicians call an enthyment. An 
enthymetn consistE of two proptwitiotwj acoiuequent 
and an antecedent. " The po*er of making laws," 
says our Author, " constitutes the supreme autho- 
" rity." Thia is his antecedent. From.hence it is 
he concludes, that " wherever the supreme authority 
" in any state resides, it is the right of that au- 
*' thority to make laws." This then is his cojwe- 
quent. 

Now so it is, that this antecedent, and this eome- 
quent, for any difference at least that I can possibly 
perceive in them, would turn out, were they but 
correctly worded, to mean precisely the same thing : 
for, after saying that " the power of making laws 
" constitutes the supreme authority," to tell us that, 
for that reason, " the supreme auUiority" is (or has) 
the power (or the right) of making laws, is given us, 
I take it, mudi the same sort of information, as it 
would be to us to be told that a thing is so, becaute 
it is so : a sort of truth which there seems to be no 
very great occasion to send us upon " discovering, 
" iutheend andinstitutioDof civilstates." Thatby 
the " sovereign power," he meant " the power of 
" making laws ;" thia, or something like it, is no 
more indeed than what he had told us over and over, 
and over again, with singalar energy and anxiety, in 
bis 46th page, in his 4dth, and in, I know not how 
many, pages besides : always taking care, for pre- 
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(iisioo's taVe, to give a little variety to the expres- CHAP.IV. 
sioa: the words "potoer" and "authority," some- '■^"v^^ 
times, seemingly put for the same idea ; sometimes 
seemingly opposed to each other : both of them 
sometimes denoting t\ie_fictitiout being, the abitract 
quality ; sometimes the real being or bein^, the 
person or pertom supposed to pouesi that quality. — 
Let us disentangle the sense from these ambiguities ; 
let us learn to speak, distinctly of the persotu, and 
of the ^taiity we attribute to them ; and then let 
us make another effort to find a meaning for tbis 
perplexi ng passage . 

VI. By the " supreme authority" then, (we may Jhemtece- 
snppose our Author to say) " I mean the same """■ 
" thing as when I say the power of making laws." 
This is the proposition we, took notice of above, 
under the name of the antecedent. This antecedent 
then, we may observe, is a definition: a definition,' 
to wit, of the phrase "supreme authority." Now to 
define a phrase is, to translate it into another 
phrase, suppose to be better understood, and ex- 
pressive of the same ideas. The supposition here 
then is, that the reader was already, of himself, 
tolerably well acquainted with the import of the 
phrase "power of making laws;" that he was not 
at all, or was however less acquainted with the 
import of the phrase " supreme authority." Upon 
this supposition then, it is, that in order to his being 
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CHAP.IV. made clearly to understand the latter, he tBinfoimed 
^■^\'^^ of its han^ synonymous to the former. Let na now 
introduce the mention of iheperton : let ub add the 
word " perton" to the definition ; it will be the ssme 
definition still in substance, only a httle more fully 
and precisely worded. Fhr aperum toposteti ti» 
supreme authority) 'nfor a penon to poueu the power 
of making laws. This then is what in substance 
has been already lud down in the antecedent. 

Theooua- VII. Now let US consider the conM^uenl j which, 
■i*M. when detached from the context, may be spoken of 
as making a sentence of itself. " Wherever," says - 
he, " the supreme authority in any state resides, it 
" istheri^K' of that authority to make Laws." — By 
" whereBer" I take it for granted, he means, " in 
" whateoer pertofu .•" by " authoritif" in the former 
part of the sentence,— jioiofr ; by the same word, 
" authority," in the latter part of the sentence, — 
person*. Corrected therefbre, the sentence will 
stand thus : /n vihalever penotu in any ttate ike 
supreme power readet, it it tfte right of thoie penoiu 
to make Lawt. 

'htiiitK VIII. The only word now remaining undisposed 

fl»niucc- of, is the word " right." And what to think of this, 

I mast confess I know not : whether our Author 

had a meaning id it, or whether he had none. It 

is iuEerted, we may obserre, in the latter part only 
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of the sentence: it appears not in the former. cilAF.IV. 
Concerning this omission, two conjectures here ""^v^^ 
present themselves : it m&y have happened by ac- 
cident ; or it ma; have been made by design. If by 
accident, then the case ia, that the idea annexed 
to the word "right" is no other than what was 
meant to be incltided in the former part of the sen- 
tence, in which it is not ezpreBBed, as well as in the 
latter, in which it u. In this case it may, witliont 
any change in the signification, be espressed in both. 
Let it then be expressed, and the sentence, take it 
all together, will stand thus : In ahatever persoju 
the right of exercising ra;>reni« poteer in any Mtate 
raidet, it it the right of those pertotu to make Lami, 
If this conjecture be the true one, and I am apt to 
think it is, ve see once more, and, I trust, beyond 
all doubt, that the contequenl in this etithyjiiem ia but 
a repetition of the antecedent. We may judge then, 
whether it is from any such consideration as that of 
" the end and institution of civil states," or any 
edier consideration that we are likely to gain any 
fiuther conviction of the trutii of this concliuton, 
than it presents us of itself. We may also form 
some judgment before-hand, what use or meaning 
there is likely to be in the assemblage of words that 
is to fidlow. 

IX. What is possible, notwithstanding, however "^•'"i-u^ 
improbable, is, diat the omission we have been P"'^***- 
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CHAP-1 V speaking of was daigned. Id this case, what w« 
*'•"'''*' are to understand is, that the word "right" wot 
meant to introduoe a new idea into this latter part 
of the sentence, over and above an j that was meant 
to be suggested by the fonner. " Right " then, ac- 
cording to this conBtruction, in the one place, is to 
be considered as put in contradistinction to fact in 
the other. The sense is then, that irhatever persont 
do actually exercue mpreme ptmer, (or what, ac- 
cording to the antecedent of the enthymem, is the 
same thing, the poaer of making lams) those person 
have the right to exercise it. But, in this case, 
neither does what is ^ren as a consequence in any 
respect follow from the antecedent, nor can any thing 
be made of it, but what is altogether foreign to the 
rest of the discourse. So much indeed, that it 
seems more consonant to probability, as well as 
more favourable to our Author, to conclude that he 
liad no meaning at all, than that he had this. 

Thcmtof X. Let us now try what we can make of the re- 
new ■uiM'-maiiider of the paragraph. Being usher'd in by 
•t**- the word "for," it seems to lay claim to the ap- 

pellation of an argument. This ai^;ument setting 
out, as we have seen, without an object, seems how- 
ever to have found something like one at last, as if 
it had picked it up by the way. This object, if I 
mistake it not, is to persuade men, that the mpreme 
power, (that isthepersonorperioniinuse to exercise 
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the supreme power in a state) ought, in all points, CHAP. IV. 
without exception, to be obeyed. What men in- -Jjf"^^ 
tend, he says, to do when, they are in a state, is to '^^„^^Sf' 
act, as if they were but " one man." But one man 
has but one will belonging to him. What they in- 
tend therefore, or what they ought to intend, (a 
slight difference which our Author seems not to be 
well aware of) is, to act as if they had bat one will, 
To act as if they bad' but one will, the way is, for 
them to "join" all their wills " together," To do 
this, the most obvious way would be to join them 
" naturally:" but, as willswiW not splice and dovetail 
like deal boards, the only feasible way is to join 
them " politically." Now the only way for men to 
join their wills togetlier politically, is for them all to 
consent to submit their wills to the will of one. 
This one will, to which all others are to be sub- 
mitted, is the will of those persons who are Ju 
use to eiercise the supreme power ; whose wills 
again, when there happens to be many of them, 
have, by a process of which our Author has said 
nothing, been reduced (as we must suppose) into 
one tdready. So far our Author's argument. TTie 
above is the substance of it fairly giveu; not alto- 
gether with so much ornament, indeed, as be has 
given it, but, I trust, with somewhat more precision. 
The whole concludes, we may observe, with our 
Author's favourite identical proposition, or Bome- 
thing like It, now for the twentieth time repeated. 
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CHAF.IV. XI. Taking it altogether, it ie, without question, 
^^^^^^ a very ingenious argument : nor can any thing in 
'^^j^i^J^tlie world answer the purpose better, except just in 
*""'' the case where it happens to be wanted. Not but 

that a veteran autf^onist, trained up in the le^ar 
and accustomed discipline of legal fencing, such an 
one, indeed, might contrive perhaps, with due man- 
agement, to give our Author the honour of the field. 
But should some undisciplined blunderer, like the 
Commissary's landlady, thrust in qtiart, when he 
should have thrust in tierce, 1 doubt much whether 
he might nof get within our Author's guard. — I 
" intend?" — I "consent?" — I " submit" myself? 
— ' Who are you, I wonder, that should know what 
' I do better dian I do myself? As to " lubiiUtting 
' "mg will" to the wills of the people who made 
' this law you are speaking of, — what I know is, 
' that I never " intended" any such thing: I abo- 
' miuate them, I tell you, and all they ever did, aod 
' have always totd so : and as to my " consent" so 
' far have I been from giving it to their law, that, 
' from the first to the last, I have protested agiunst 
' it with all my might.' So much for our refractory 
disputant. — What I should say to him I know: but 
what our Author could find to say in answer to him, 
is more than I can imagine [&]. 

[&] Odd thing in the paragraph we are coiiiidenng ia ohaerr- 
■blej LtulbecDDciadingaenteDce.inithichliebriiigitifetbertbQ 
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XII. Let u8 now return and ^ck up those other CHAP.IV. 
passage which we supposed to have a respect to ^^'Jltojt^ 
tite same design that seems to be in view in this. f^|d tX 
First comes the short introductory paragraph that otj^i^'tut. 
ushers in the whole digression: a paragraph which, 
' however short, and however imperfect with respect 
Xo the purpose of giving a general view of the con- 
tents of those which follow it, was, in despite of 
method, to expatiate upon this sul^ect. Upon this 
iub)ect, indeed, he does expatiate with a force of 



which notbiog 
will neces' 
iry concerning the 



arg;nment and energy of expressi 

can withstand, " This," it beg! 

" earily lead jia into a short enqui 

" nature of society and civil government*." — This 

is all the intimation it gives of the contents of those 

paragraphs we have examined. Upon tkU before 

us it touches in energetic terms ; but more energetic 



ideu of lav ind inU. Here tbeii, in Ibe tail of s digrenioD, he 
CODKJ nearer io fact, though without being a»*re of it, la the 
girlng a just and pndw idea of a law, than in anj part of the 
defnitiou iladf fum wbeoea be t« digre^i^. IT, faiiiead of (ajing 
that a law ia a wilt he bad called it tbe eqirarion of a wili, aod 
that sort of eipKHfon of a will which goes bj (be name of a earn- 
matdt iaa de&utHui would, bo lar aa thig goes, have been clear as 
well aa right. Aj it ia, it ia neither the (me nor the other. But of 
this more, if at all, in anolhei place. The definitiaii of law is a 
matter of too nucb lucely and ItaportuiGe to be dispatched In a 
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CHAP. IV. than precise. — "And the natural" (it continues) 
'■"•"v"'*^ " and inherent right that belongs to the sovereignty 
" of a state," (natural right, observe, that belongs 
to the sovereignty of a political society) " wbercTer 
" that sovereignty be lodged, of making and eu- 
" forcing laws." 

Another, XIII. This IB not all. The most emphatical pas- 

sage is yet behind. It is a passage in that short 
paragraph * which we found to contain such a va- 
riety of matter. He is there speaking of the several 
forms of government now in being. "However 
" they began," says he, " or by what right soever 
" they subsist, there m and must 6e in all of them a 
" tupraae, irre^table, absolute, uncontrouled autho- 
" rity, in which the juro sumrui imperii, or the rights 
" of sovereignty reside." 

Aiiutioniw XIV. The vehemence, the &in>aT^$, of this passage 
is remarkable.' He ransacks the laoguage: he piles 
up, one upon another, four of the most tremendous 
epithets he can find ; he heaps Ossa upon Pelion : 
and, as if the English tongue did not fiimish ex- 
pressions strong or imposing enough, he tops the 
whole with a piece of formidable Latinity. From 
all this agitation, it is plain, I think, there is a some- 
thing which he has very much at heart; which he 

• 1 Comm. p. 48, lopru ell, IL par. IJ. 
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HisheB, but feam, perhapB, to bring out undisguised ; CHAP. tv. 

which in several placeB,notwit]istandiDg,buT8ts out ^^^''*^ 

iDvoluntanly, as It were, before he is well ready foi 

it; and which, a certain discretion, getting at last the 

upper hand of propensity, forces, as we hare seen, 

to dribble away in a string of obscuce sophisms. 

Thus oddly enough it happens, that that passage of 

them all, which, if I mistake not, is the only one that 

was meant to be dedicated espressly to the subject, 

is the least explicit on it [c]. 

XV, A courage much stauncher than our Author's cum of it 
might have wavered here. A taslc of no less in- 
tricacy was here to be travelled through, than that 
ofadjnsting the claims of those two jealous antago- 
oists, Liberty and Government. A more invidious 
ground is scarcely to be found any where within the 
field of politics. Enemies encompass tiie traveller 
on every side. He can scarce stir but he must ex- 
pect to be assaulted with the war-hoop of political 
heresy from one quarter or another. DifiBcult 
enough is the situation of him, who, la these defiles, 
feel& himself impelled one way by fear, and another 
by afTecUon. 

[c] Another puugc or two there U whiob miglit Mcm to gUnce 
(he lanie waj : but theu I pan over ut Im materiu], after tboae- 
oludi we hare Men. 
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CHAP. IV. XVI. To return to the paragraph which it was 
■■^v*^ the more immediate business of this chapter to ex- 

ReKnrccbc 

Korit? "^ amine : — Were the path of obscunty less familiar to 
our Author, one should be tempted to imagme he 
had struck into it on the particular occasion before 
us, in the view of extricating himself from this de- 
lemma. A discourse thus prudently indeterminate 
might express enough to keep fair with the rulers of 
the earth, without tjetUng itself in direct array 
against the prejudices of the people. Viewed by 
different persons, it might present difierent aspects : 
to men in power it might recommend itself, and 
that from the first, under the character of a prac- 
tical lesson of obedience for the use of the people ; 
while among the people themselves it might pus 
muster, for a time at least, in quality of a strii^ of 
abstract scientific propositions of jurisprudence. It 
is not till some occasion for making application of it 
should occur, that its true use and efficacy would be 
brought to light The people, no matter on what 
occasion, begin to murmur, and concert measures 
of resistance. Now then is the time for the latent 
virtues of this passage to be called forth. The book 
is to be opened to them, and in this pusage th^ 
are to be shewn, what of themselves, perhaps, they 
would never have observed, a set of ai^^upents 
curiously strung together and wrapped up, in proof 
of the universal expedience, or rather necetsUi/, of 
submission ; a necessity wliich is to oriEe, not out 
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of the reflection that the probable mitckiefi of retitt- CHAF. IV. 
ance are greater than the probable mitchiefi of obe- n^jj^i^^ 
rfteMce; not out of any such debateable considera- j^^"*"' 
tion ; but ont of a somethiiig that is to be much 
more cogent and cfTectnal: to wit, a certain meta- 
phynco-legai impotence, which iG to beget in them 
the sentiment, and answer all the purposes of a 
natural one. Armed, and full of indignation, our 
malecoDtents aie making their way to the loyal 
palace. In vain. A certain estoppel being made 
to bolt out upon them^in the manner we have seen, 
by the force of out Author's legal engineering, their 
arms are to fall, as it were by enchantment, from 
their hands. To disagree, to clamour, to oppose, 
to take back, in short, their wills again, is now, 
they are told, too late : it is what ounnot be done : 
their wilb have been put in hotc^ot along with 
the rest: they have "united," — they have "con- 
sented," — they haee "«(6mitted."~0ur Author 
having thus put hu hook into their note, they are to 
go back as they came, and all is peace. An inge- 
nious contrivance this enough: but popular passion 
is not to be fooled, I doubt, so easily. Now and 
then, it is true, one error may be driven out, for a 
time, by an o|^eite error: one piece of nonsense 
by another piece of nonsoise : but for barring the 
door effectually and for ever against all error and 
all nonsense, there is nothing like the simple truth. 
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CHAP. IV. XVII. After all these pains taken to inculcate 
'■^V"^' unreserved submission, would any one have ex- 
pected to see our Author himself among the most 
eager to excite men to disobedience? and that, 
perhaps, upon the most frivolous pretences? ia 
short, upon any pretence whatsoever? Such, how- 
ever, upon looking back a little, we shall find him. 
I say, among the most eager; for other men, at 
least the most enlightened advocates for Uberty, are 
content with leaving it to subjects to resist, for their 
own sakes, on the footing of permisKon: this will 
not content our Author, but he must be forcing it 
upon them as a point of duty. 

XVIII, 'Tis in a passage antecedent to the di- 
gression we are examining, but in the same section, 
that, speaking of the pretended law of Nature, and 
of the law of Revelation, " no human laws," he 
says, "should be suffered to contradict these*." 
The expression is remarkable. It is not that no 
human laws should contradict them : but that no 
human laws should be suftzred tocontcadictthem. 
He then proceeds to give us an example. This ex- 
ample, one might think, would be such as should 
have the effect of softening the dangerous tendency 
of the rule :— od the contrary, it is such as cannot 

* 1 Comm. p. 42, 
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but enhance it [i] ; and, in the application of it to CHAF.IV. 

the rule, the substance of the latter is again repeated 

in still more explicit and energetic terms. " Nay," 

Bays he, spealting of the act be instances, " if any 

*' human law should allow or enjoin us to commit 

" it, we are bouitd to teansoiiess that human 

" law, or else we must offend both ihe natural and 

" the divine." 



XIX. The propriety of this dangerous maxim, bo 
far as the Divine Law is concerned, is what I must 
refer to a future occasiou for more particular con- 
sideration [e]. As to the Lav of Nature, if (asl 

[d] It i> that of murder. la tfae ward here cbosen there lorka 
a bllac; which makes the proposition the more dangeroui is it is 
the more plaosible. It is loo importBDt to be altogether paued 
war: at the •ame lime tint a slight hint of it, in this place, is bU 
that can be pien. Murder is ktUing under certain cii-cunutoncu. 
— Ii the human law Ihea to be allowed to defiue, in ilernirmsiirt, 
■hat ihall be duse circuraitiBu:ei, or is it not ? If jes, tbe case of 
■ " hnman law allowing or enjoiidng as to comaiit it," i) a rau 
(hat is not £0 much as snpposable : if no, adieu to all humso laws : 
(O the fire with oar Statules at targe, our Reports, our Tnatitates, 
and all that we haie hitherto beea Died to call our law books ; onr 
law books, the onl; hiw books we cod be ssfe in trnsiing to, are 
Puffendorf and the Bible. 

[c] According to our Author, indeed, it should be (o no pur- 
pose to nuke anj separate mention of the two laws ; aace tin 
Dinneldw, he tells ug, is but "a put of" that of Nature", Of 
ennseqnence, widi respect to that part, at least, which is common 
to both, to be oontrarj to the one, is, of course, to be contrarj to 
the other. • 1 Conim. p. 4J, 
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CHAP. IV. bust it will appear) it be notUng but a phrase [/] : 
^Jp'"^' if tliere be no other medium for proving any act to 
tuiiiemiofit. bg an offence agaiiiBt it, than the mischievoua ten- 
dency of such act ; if there be do other medium for 
proving a lav of the ttate to be contrary to it, than 
the inexpediency of Buch law, unless the bare un- 
founded disapprobation of any one who thinks of it 
be called a proof; if a test for distinguislung such 
laws as would be contrary to the Law of Nature 
from such as, teitkout being contrary to it, are 
simply inexpedient, be that which ndther our Au- 
thor, nor any man else, so much as pretended ever 
to give ; if, in a word, there be scarce any law 
whatever but what those who have not liked it bare 
found, on some account or another, to be repugnant 
to some text of scripture ; I see no remedy hut that 
the natural tendency of such dotrine is to impel & 
man, by the force of conscience, to rise up in arms 
against any law whatever that he happens not to 
like. What sort of government it is that can con- 
sist with such a disposition, I must leave to our 
Author to inform us. 

iiiBKioaiFte ^^^- It is the principle of aHUtt/, accurately ap- 
g^gnUe prehcuded and steadily applied, that affords the 

only clew to guide a man through these streights. 

It is for that, if any, and for that alone to furnish a 

[f] This ii nbat there would be occaiioa to siiew more at large 
ill eiBmiiuDg unie former paiti of tbii MCtion. 
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dedsion which neithei party shall dare in theory to CHAP. IV. 
disavow. It is something to reconcile men even in '"^^^ 
theory. They are, at least, timtething nearer to an 
effectual nnion, than when at variance as well in 
respect to Uieory as of practice. 

' XXI. In speaking of the supposed contract jmwot Sit 
between King and people*, I have already had oc- 
casion to give the description, and, as it appears to 
me, the only general description that con be given, 
of that junctoie at which, and not before, reHistance, 
to government becomes commendable ; or, in other 
words, reconcilable to just notions, whether of 
l^ai or not, at least of moral, and, if there be any 
difierence, reUgimu dutyt> What was there sdd 
was spoken, at the time, with reference to that par- 
ticular branch of government which was then in 
question; the branch that in this country is ad- 
ministered by the King. But if it was just, as 
applied to that branch of government, and in thia 
country, it could only be for the same reason that 
it is so when applied to the whole of government, 
and that in ang country whatsoever. It is then, we 
may say, and not till then, allowable to, if not in- 
cumbent on, every man, as well on the score of duty 
as of inferett, to enter into measures of resistance ; 
when, according to the best calculation he is able to 
• Ch. L t See Ch, V. pw. T, nole [t]. 
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CHAP.IV. nialce, the probable mischiefs of resistance (speakiog 
^•'V**' with respect to the community in genecal) appear 
less to him than the probable mischiefs of mbmission. 
This then is to him, that is to each man ia parti- 
cular, the juncture for resistance. 

MKiSieK XXII. A natural question here is — by what sign 
m^«mm« g})a|i this juncture be known? By what common 
signal alike conspicuous and perceptible to all 7 A 
question which is readily enough started, but to 
which, I hope, it will be almost as readily perceived 
that it is impossible to fiud an answer. CommoH 
sign for such a purpose, T, for my part, Icnow of 
none : he must be more than a prophet, I think, that 
can shew us one. For that which shall serve as a 
particular sign to each particular person, I have 
already given one — his own internal persuasion of 
a balance of utility on the side of resistance. 



* XXIII. Unless such a sign then, which I -think 
impossible, can be shewn, the field, if one may say 

\ BO, of the supreme governor's authority, though not 
tn/foite,muBt unavoidably, I think, u»IeuuJiere limited 
by expreu eonoention [g], be allowed to be ind^imie. 

[g] This reipects the cue where one Male liu, upon terms, lub- 
nitted itaelf to the goyemment of aootber : or wliere Che goiern- 
lug bodies of s number of nalei agree to take direclioDi in certain 
ipecified caiei, Irom some body or other thai is diiliiicl from all of 
them I eoDiiitiogof memben, for iiutauce, appranted out of each. 
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Nor can I see any! narrower, or other bounds to it, CHAP. IV. 
under this constitution, or under any other yetfieer ^■^'V^ 
constitution, if there be one, than under the most 
detpotic. Before the juncture I have been describing 
were arrived, resistance, even in a country like this, 
would come too soon: were the juncture arrived 
already, the time for resistance would be xome 
already, under such a government even as any one 
should call detpoHc. 

XXIV. In regEud to a government that iB^ree, ■"^""'^ "''• 
and one that is despotic, wherein is it then that the J5«d«ilend 
difference consists ? Is it that those persons in whose 
hands that power is lodged which is acknowledged 
to be supreme, have less power in the one than in 
the other, when it ia from custom that they derive 
it? By no means. It is not that the power of one 
any more than of the other has any certain bounds to 
it. The dis^nction turns upon circumstances of a 
very different complexion ; — on the motiner in which 
that whole mass of power, which, taken together, is 
supreme, is, in a free state, dislributed among the 
several ranks of persons that are sharers in it : — on 
the toitrce from whence their titles to it are succes- 
sively derived : — on the frequent andeasy cAangwof 
condition between governor* and governed; whereby 
the interests nf the one class are more or less indis- 
tinguishably blended with those of the other : — on 
the Topontibtlily of the governors ; or the right 
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CHAP. IV. which a subject has of having the reasons pabhclj 
ftSBigned and canvassed of every act of power that 
is exerted over htm :^-onthe liberty oflkepmu; or 
the security with which every man, be he of the one 
class or the other, may make known bis complaints 
and remonetrances to the whole commanity : — on 
the Uberty ofptthlic attociation; or the security with 
which malecontents may communicate their senti" 
ments, concert their plans, and practise every Inode 
of opposition short of actual revolt, before the 
executivepower can beleg^allyjustiSed in disturbing ■ 
them. 

j» ' XXV. True then it may be, that, owing to this 
last circumstance in particular, in a state thus cir- 
cumstanced, the road to a revolution, if a revolution 
be necessary, is to appearance shorter; certainly 
more smooth and easy. More likelihood, certainly, 
there is of its being such a revolution as shall be 
the work of a number; and in which, therefore, the' 
interests of a number are likely to be consulted. 
Orant then, that by reason of these facilitating cir- 
cumstances, the juncture itself may arrive sooner, 
and upon leas provocation, under what is called a 
/rie government, than under what ia called an 
abtolute one: grant this; — yet till it be arrived, 
resistance is as much too soon nnder one of them 
as under the other. _ 
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XXVI. Let UB avow then, in Bhort, steadily but CHAP.IV, 

calmly, what our Author hazards with anxiety and ^'^"^'^ 
' Tht mpreiM 

agitation, that the authority or the supreme body |^".J^"J' 

cannot, unleaa where limited by express convenlioa, be '"""■ 

said to have any assignable, any certain bounds. — 

That to say there is any act they cannot do, — to 

speak of any thing of their's as being illegal,--^ 

being void, — to Epeak of their exceeding their au- 

Ihoritg (whatever be the phrase) — their power, — their 

right, — is, however common, an abuse of language. 

XXVII. The legislature cannot do it? The legia- atehdicdu 
4atuTe cannot make a law to this effect? Why itiabcu.nn. 
cannot? What is there tiiat should hinder them? 

Why not this, as well as so many other laws mur- 
mured at, perhaps, as inexpedient, yet suhmitted to 
without any question of the right ? With men of the 
same party, with men whose affections are already 
listed against the law in question, any thing will go 
down : any rubbish is good that will add fiiel to the 
flame. But with regard to an impartial by- stander, - 
it is plain that it is not denying the right of the 
legislature, their authority, their power, or whatever 
be the word — it is not denying that they can do 
what is in question — it is not that, I say, or any 
discourse verging that way that can tend to give 
hm the smallest satisfaction. 

XXVIII. Grant even the proposition in general :— --aii]iiwrr.i[. 
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CHAP.IV. Whatarewe the nearer? Grant that there are certain 
ypjll^ bounds to the authority of the legislature ; — Of what 

aetHtn. ygg jg jj (jj gj,y gQ^ when these hounds are what 
nobody has erer attempted to mark out to any 
useiiil purpose ; that is, in any such manner whereby 
it might be known beforehand what description a 
law must be of to fall within, and what to fail 
beyond them ? Grant that there are things which 
the legislator cannot do ; — grant that there are laws 
which exceed the power of the legislature to 
establish. What rule does this sort of discourse 
furnish ub for determining whether any one that is 
in question is, or is not of the number ? As far as I 
can discover, none. Either the discourse goes on 
in the confusion it began ; ^-either all rests in 
vague assertions, andno intelligible ailment at all 
is offered ; or if any, such aigitments as are drawn 
from the principle of ufiUtt/ ; arguments which, in 
whatever variety of words expressed, come at last to 
neither more nor less than this ; that the tendency of 
the law is, to a greater or a less degree, pernicious. 
If this then be the result of the argument, why nbt 
come home to it at once ? Why turn aside into a 
wilderness of sophistry, when the path of plain 
reason is straight before us ? 

^i^'^ XXIX. What practical inferences those who 
Hai'u'hr maintain this language mean should be, deduced 
jieojie- ' from it, is not altogether clear ; nor, perhaps, does 
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every one mean the same. Some who speak of a CHAP. IV. 

law as being rotij (for to this expression, not to travel "^"''^^ 

through the whole list, I shall confine myself) would 

persuade us to look upon the authors of it as having 

theieby/or/eiferf, as the phrase is, theiiu^Ie power: 

as well that of giving force to the particular law in 

question, as to any other. These are they who, 

had they arrived at the same practical conclusion 

through the principle of utility, would have spoken 

of the law as being to such a degree pernicious, as 

that, were the hulk of the community to see it in its 

true light, the probable mischief of resisting it would 

be leas tlum the probable mischief of submittitig to it. 

These point, in the first instance, at hostile opposi* 

tion. 

. XXX, Those who say nothing about forfeitare — orwUKjn- 

^ ° <Uel»l power. 

are commonly less violent in their views. These are 
they who, were they to ground themselves on the 
principle of utility, and, to use our language, would 
have spoken of the lam aa being mischievous indeed, 
but without speaking of it as being mischievous to 
the degree that has been just mentioned. The mode 
of opposition which they point to is one which passes 
under the t^pellation of a legal one. 

-. XXXI.Admitthenthelawtobevoidintheirsense, wbicb lendt 
and mark the consequences. The idea annexed to fjjw,™ 
the epithet void is obtained from those instances in "'*' 
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CHAP. IV. which we see it applied to a private iDstrument. 
^■^"v^-" Xhe consequeoceof a private instrument's being' void 
is, that all persons concerned are to act as if no 
such instrumeiit had existed. The consequence, 
accordingly, of a law't being void must be, that 
people shall act as if there were no such law about 
the matter: and therefore that if any person in 
virtue of the mandate of the law should do any thing 
in coercion of another person, which without such 
law he would be punishable for doing, he would 
still be punishable ; to wit, by appointment of the 
judicial power. Let the law, for instance, be a law 
imposing a tax: a roan who should g;o about to levy 
the tax by force would be punishable as a trespasser: 
should he chance to be killed in the attempt, the 
person killing him would not be punishable as for 
murder: should he kill, he himsdf utniZd, perhaps, 
be punishable as for murder. To whose o£Qce does 
it appertain to do those acta in virtue of which 
such punishment would be inflicted? To that of 
the Judges. Applied to practice then, the eflect 
of this language is, by an appeal made to the 
Jut^es, to confer on those magistrates a con- 
troUing power over the acts of the legislature. 

■wKThBu XXXII. By this man^ement a ;)arlira for purpose 

uieiiiraK. migiitj perhaps, by chance be answered: and let 

this be supposed a good^one. Still what benefit 

would, from die general tendency of such a doctrine. 
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and such a practice in confonnity to it, accrue tocH^P. IV. 
the body of the people is more than I can conceive, '•^'v^ 
A Parliament, let it be supposed, is too much under 
the influence of the Crown : pays too little regard to 
the sentiments and the interests of the people. Be 
it GO. The people at any rate, if not so great a share 
as they might and ought to have, have had, at 
kast, some share in chusing it. Give to the Judges 
a power of annulling its acts; and you transfer a 
portion of the snpreme power from an assembly 
which the people have had tome share, at least, in 
(dinsing, to a aet of men in the choice of whom the^ 
have not the least imaginable share : to a set of 
men appointed solely by the Crown : appointed 
tolelg, and avowedly and coiutantU/, by that very 
magistrate whose partial and occasional influence 
is the very grievance you seek to remedy. 

XXXm. In the heat of debate, some, perhaps, b;^'wi» 
would be for saying pf this management that it was JJ^t i^"^^ 
transferring at once the supreme authority from the 
legislative power to the Judicial. But this would be 
going too far on the other side. There is a wide 
difierence between a pusitwe and a negative part in 
legislation. There is a wide difference again be- 
tween a negative upon reason* given, and a 
negative without any. The power of repeating a law 
even for reasons given is a great power: too great 
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CHAP. IV. indeed .for Judges : but still very distiaguiahable 
••^\^^ from, and much iaferior to Ai^t of Tnaking one [h}. 

The gnucme XXXIV. Let US DOW go back a little. In denying 
•bi^ycm- the existence of any assignable bounds to the su- 
preme power, I added *, " unless where limited by 
" express convention :" for this exception I could not 
but subjoin. Our Author indeed, in that passage 
in which, short as it is, he is the most explicit, 
leaves, we may observe, no room for it. " How- 
. " ever they began," says be (speal^ing of the seve- 
ral forms of government) _" however they began, 
" and by what right soever they subsist, there is 
" and must be in ai.i. of them an authority that is 
" absolute. . . ." To say this, however, of all gi>- 
vernmeuts without exception ; — ^to say that no as- 
semblage of men can subsist in a state of gOTera- 
[K\ Natwilhstanding what hu been idd. It would be in nun to 
dissembb:, but that, npon occuioo, an appeal of (hU x>rt ma; jttj 
welt uianer, and han, indeed, in general, a teodeDcj to anaver, in 
eoroe aort, the purposei of those who eipoiue, or profen to ctpoiu^ 
the interetis of the people. A putitic and aalhoriKd debate on 
Ihe propriel; of the law i> b; tbii means brought on. The artil- 
lety oftbetaugaeiiplajedoffagunat tbe law, under coTet of the 
law itaelf. Aa opportunit^f h gained of impressng aentimenta on- 
laToarabte lo it, upon a iiDmeroDi aod attentive audience. Aa to 
an; olbpr effects from snch an appeal, let aa believe that in Ihe In- 
ttancea in whicli we liaie aeen il made, it ia the cettaintj of nuv 
carriage that lias been the encouragement to tlie attempt. 
* V. aupra, par. 16. 
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ment, without being subject to Bome one bodycHAP.lV. 
whose authority stands unlimited so much as by "-^V^^ 
convention; to say, in short, that not even by con- ''jr'L''"'*" 
vention can any limitation be made to the power of "'"^' 
that body in a state which in other respects is su- 
preme, would be saying, I take it, rather too much : 
it would be saying that there is ito such thing as 
government in the German Empire; nor in the 
Dutch Provinces ; nor in the Swiss Cantoas : nor 
wEis of old in the Acheean league. 

XXXV. In this mode of limitation I see not— So Mae 
what there is that need surprize us. By what is it '"•T'lc'i. 
that any degree of power (meaning poltUcal power) 

h established? It is neither more nor less, as we 
have already had occasion to observe *, than a 
habit of, and disposition to obedience : haUl, 
speaking with respect to pott acts ; ditpoHHon, with 
respect to future. This disposition it is as easy, or 
I am much mistaken, to conceive as being absent 
with regard to one sort of acts ; as present, with 
regard to another. For a body then, which is in 
other respects supreme, to be conceived as being 
with respect to a certain sort of acts limited, all 
that is necessary is, that ^is sort of acts be in its > 
description distinguishable from every other. 

XXXVI. By means of a convention then we are wbicbAir- 

ii[ibei irbM 
* Vi supra, eta. 1. par. 13. note [A]. 
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CHAP.IV. furnished with that common signal which, in other 
■■^v*^ esses, we despaired of findinir •. A certain act is 
muihmiaaf '° ^^ instrument of convendon specified, with re- 
letitiuoe. gpect to whicb the g;oveinment is therein precluded 
irom issuing; a law to a certain effect: whether to 
the effect of commanding the act, of permitting it, 
or of forbidding it. A law is issued to that 
effect notwithstanding. The issuing then of such 
a law (the sense of it, and likewise the sense of 
that part of the convention which provides ag^nst 
it being sgpposed cleai) is a fact notorious and 
visible to all : in the issuing then of such a law we 
have a fact which is capable of being taken for that 
common signal we have been speaking of. These 
bounds the supreme body in question has marked 
out to its authority : of such a demarcation then 
what is the effect ? either none at all, or this : that 
the disposition to obedience confines itself within 
these bounds. Beyond them the disposition ia 
■topped from extending : beyond them the subject 
is no more prepared to obey the governing body of 
his own state, than that of any other. What dif- 
ficulty, I say, there should be in conceiving a state 
of things to subsist in which the supreme authority 
is thus limited, — ^what greater difficulty in conceiv- 
ing it with this limitation, than without aify, I can- 
not see. The two states ate, I must confess, to me 
alike conceivable : whether aUke expedient, — alike 
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condncive to the happiness of the people, is &d- CHAP.IV. 
other question. ^^%'"*' 

XXXVII. God forbid, that from any thing here a-jmiiw 
said it should be concluded that in any society any 
convention is or can be made, which shall have the 
effect of getting np an insuperable bar to that which 
the parties affected shall deem a reformation : — 
God forbid that any disease in the constitution of 
a state should be without its remedy. Such might 
by some be thought to be the case, where that su- 
preme body which in such a convention, was one 
of the contracting parties, having incorporated it- 
self with that which was the other, no longer sub- 
sists to give any new modification to the engage- 
ment. Many ways might however be found to 
make the requisite alteration, without any depar- 
ture from the spirit of the engagement. Although 
that body itself which contracted the engagement 
be no more, a larger both/ from whence the first is 
understood to have derived its title, may still sub- 
sist. Let this larger body be consulted. Various 
are the ways that might be conceived of doing this, 
and that without any disparagement to the dignity 
of the subsisting legislature : of doing it, I mean 
to such effect, as that, should the sense of such 
larger body be favourable to the alteration, it may 
be made by a law, which, in this case, neither 
ought to be, nor probably would be, regarded by 
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CHAP.IV. the body of the people as a breach of the c 
■^^^/^^ tion[i]. 



mimll 



XXXVIII. To return for a moment to the lan- 

Sml^n"' t'} ^'* ^"'^ BrilaiD, for inalanec, loppoae it were deemed ne- 
criillnit. cesury to make an alteralion in the act of Uninii. If in an article 
■tipuhted in faiour of Engiand, lilere neod lie no diffically; 10 
that there were a msjorily for the sttenlian amraig the Eagliih 
■nrmticn, without reckoning the Scotch. The only diffieultj 
would be nilb respect to an. article atipulsted in fanur of Scot- 
land ; on account, to «it, of the small number of the Scotch mem- 
bers, in compatuoQ with the English, In lach a caae, it wodd 
be liighlj eipedient, lo aaj no more, for the sake of preaerring 
the pnblic hith, and to aroid instating the body of tlie Datku, to 
take aome method far making the eatablithment of the neir law, 
depend upon their aentiments. One nidi method might be ai 
Ibllows. Let the new law in question be enacted in the comnioa 
fbriD. Bui let iti commenceiDent be deferred to a distant period, 
sappoae a jai or two ; let il tben, at the end of that period be b 
force, unless petitioned against, b; prnrais of aucb ■ deacriptiob, 
and in loch number aa might be suppOKd Urly to reprcMDt the 
KotinieDli of the people in geaeral : perMins, for initanca, of the 
deacriptioD of those who at [he time of the Union, consdtuted Ihe 
bodj of dectora. To put the validilj of the law out of dispute, it~ 
would Ik necessary the lact upon which it was made ultimately 
to depend, alioold be in its nature (oo nulorioas to be cootroverted. 
To delemilne iherefbr^ whelber the condldona upon wluch ibe 
invalidation of it mu made to depend, had been compiled with, it 
what most be left to the ^mple deelanilioa of some person or per, 
sons; far inatartce the Kng. I offer thli only as ■ general idea. : 
and as one anaougit many that perhaps might be offered in the 
same liew. It will not be expected that 1 sbould here answei 
objcctioa), or enlef Into deluta. 
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E^uage used by those who speak of the sapreme CHAP. IT. 
power as b^ng limited in its own Dature. One 
thing I would wish to have remembered. What is 
here said . of the impropriety, and evil influence of 
that kind of diBCOurse, is not intended to convey 
the smallest censure on those who use it, as if in- 
tentionally accessary to the ill effects it has a ten- 
dency to produce. It is rather a misfortune in the 
language, than a fault of any perBon in particular. 
The original of it ia lost in the darkness of aiiti- 
quity. We inherited it from our fathers, and 
maugre all its inconveniences, are likely, I doubt, 
to transmit it to our children. 

XXXIX. I cannot look upon this as amere dis- TUinMm 
pute of words. I cannot help persuading myself, <»«'•• 
that the disputes between contending parties — 
between the defenders of a law and the opposers of it, 
would stand a much better chance of being adjusted 
than at present, were they but expUcitly and con- 
stantly referred at once to the principle of utility. 
The footing on which this principle rests every 
dispute, is that of matter of fact; that is, future 
fact — the probability of certain future contingen- 
cies; Were the debate then conducted under the 
auspices of this principle, one of two things would 
happen : either men would come to an agreement 
concerning that probability, or they would see at 
length, after due discussion of the real grounds of 
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CHAP.IV. the dispute, that no agreement was to be hoped 
for. They would at any rate see clearly and expli- 
citly, the point on which the dua^eement turned. 
The discontented party would then take their reso- 
lution to resist or to submit, upon just grounds, 
according as it should appear to them worth their 
while — according to what should appear to them, 
the imjMitance of the matter in dispute— according 
to what should appear to them th» probabiUty or 
improbability of success — according, in short, as the 
WMclaefi of submuMM should appear to bear a less, 
or a greater ratio to the mitchiefs of resistance. But 
the door to' reconcilement would-be much mOre 
open, when they saw that it might be not a mere 
affair of passion, but a difference of judgment, and 
that, for any thing they could know to the contrary, 
a sincere one, that was the ground of quarrel. 

XL. All else is but womanish scolding and 
childish altercation, which is sure to irritate, and 
which never can persuade.—" I say, the legislature 
" cannot do this — I say, that it con. I say, that to 
" do this, exceeds the bounds of its authority-:— I 
" say, it does not." — It is evident, that a pair of 
disputants setting out in this manner, may go on 
irritating and perplexing one another for ererlast- 
ing, without the smallest ohance of ever coming to 
an agreement. It is no more than announciag, 
and that in an obscure and at the some time a 
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peremptory uiil captious manner, tbeir opposite CHAF. IT. 
perBauions, or rather affections, on a question of ^ 
which neither of them sets himself to discuss the 
grounds. The question of utility, all this while, 
most probably, is never so much as at all brought 
upon the carpet : if it be, the lai^ut^ in which it 
is discussed is sure to be warped and clouded to 
make it match with the obscure and entangled 
pattern we have seen. 

XLI. On the other hand, had the debate been tihm 
originally and avowedly instituted on the footing of vaa m 
utility, the parties might at length have come to an 
agreement; or at l^ast to a visible and explicit 
issne. — " I say, that the mischiefs of the measure 
" in qnesUon are to suck an amount. — / say, not so, 
" but to a lets. — I say, the benefits of it are only to 
" »ueh an amount. — / say, not so, but to a greater." 
—This, we see, is & ^onnd of controversy very 
different &om the former. The question ia nov 
manifestly a question of conjecture concerning so 
many future contingent matters of fact : to solve 
it, both parties then are naturally directed to sup- 
port their respective persuasions by the only evi- 
dence the nature of the case admits of; — the evi- 
dence of such patt matters of fact as appear to be 
analogous to those contingent future ones. Now 
these pait facts are almost always numerous : so 
numerous, that till brought into view for the pur- 
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CHAP. IV. pose of the debate, a g;reat proportion of them are 
^j^^^^v^j^ what may very fairly bare escaped the observation 
mmdto^" ''^""^ of the parties : and it is owing, perhaps, to 
this and nothing else, that that party is of the per- 
suasion which sets it at variance with the other. 
Here, then, we have a plain and open road, per- 
haps, to present reconcilement : at the worst to an 
intelligible and explicit issue, — that is to such a 
ground of difference as may, when thoroughly 
trodden and explored, be found to lead on to 
reconcilement at the last. Men, let them but once 
clearly understand one another, will not be long 
ere they agree. It is the perplexity of ambiguous 
and sophistical discourse that, while it distracts 
and eludes the apprehension, stimulates and en- 
flames the passions. 

But it is now high time we should return to our 
Author, from whose text Ve have been insensibly 
led astray, by the nicety and intricacy of the ques- 
tion it seemed to offer to our view. 
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DDTY OF THE SUPREME POWER TO MAKE LAWS. 

I. Wk now come to the last topic touched upon CHAP. T. 
in this digression : a certain " duttj," which, ac- s^J^f^ 
cording to our Author's account, the supreme £2^d ta 
power lies under :< — the duty of making laws. tiofitr. 

II. " Thas far," says he, " as to the rig/tt of the ^^^(^ 
" supreme power to make laws ; but farther, it is 

*' its dut^ likewise. For since the respective mem- 
" bers are bound to conform themselves to the will 
"of the state, it is expedient that they receive 
" dirediora from the state declaratory of that its 
" will. But since it is impossible, in so great a 
" multitude to give injunctions to every particular 
" man, relative to each particular action, therefore 
" the state establishes general rules for the per- 
" petual information and direction of all persons, 
" in all points, whether of positive or negative 
" duty. And this, in order that every man may 
'' know what to look upon as his own, what as 
" another's ; what absolute and what relative duties 
" are required at his hands ; what is to be esteemed 
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CHAP. V. " bonest, dishonest, or indlfTereDt ; what degree 
"•^"•"^^ •' every man retains of his natural liberty ; what be 
" has given up as the price of the benefits of so- 
" ctety ; and after what manner each person is to 
" moderate the use and exercise of those lights 
" which the state assigns him, in order to promote 
" and secure tbs public tranquillity." 

tenMenmS- '"" '^''" ** obscure, stiH as ambiguous as erer. 
BMinbtioiu '^^^- '' i^P^^"*^ power" we may remember, according 
■■itmMr. " to the definition so lately given of it by our Au< 
thor, and so often spoken o^ ia neitiier more nor 
less than the power to make taws. Of this power 
we are now told that it is its " duty" to make laws. 
Hence we bsarn— what? — that it is its " duty" to 
do what it does; to be, in shoit, what it is. This 
then is what the paragraph now before ns, with its 
appuatas of "fora" and " huts," and " sinces," it 
designed to prove tq us. Of this i^amp is that 
neaning, at least, of the initio sentence, whkh is 
apparent upon the face of U. 

. Thtnext IV. Complete the sense of the phrase, " to make 

titniBBBni. lamt ;" add to it, in this [Jane, what it wanto in 
order to b« an adequate ^>resaioa of the import 
which the preceding paragraph seemed to annex 
to it; you have now, for what ia mentioned a* the 
object of the " duty," another sense indeed, but a 
saiMe still more untenable than the foregoing*. 



by Google 



DUTT or TBI »]EaElfS'BOWBK TO MAKE LAWS. 131 

*' Thus far," says our Author (recapitulctiiig what CHAP. V. 
he had been saying befoie) ", as to the right of the 
" supreme pover to make laws." — By this right" 
we saw, in the preceding chapter^ was m^aut, a 
right to make laws i» aU catei whatsoever. " But 
further," he now adds, " it ijs its duty Ukewise." 
lu dufy'then to do — ^what ? to do the same thing 
that it was before asserted to be its right to do— to 
make laws in all cases wfaatsoeTer: or (to use 
another word, and that otu Author's own, and that 
applied to the same purpose) that it is its duty to 
be "absolute*." A sort of duty this which will 
probably be thought rather a singular one. 

V. Mean time the observation which, if I con- ijj 
jecture right, he really had in view to make, is one 
which seems very just indeed, and of no mean im- 
portance, but which is very obscurely expressed, 
and not very obviously connected with the purpose 
of what goes before. Tlie doty he here means is a 
duty, which respects, I take it, not so much the 
actual making of laws, as the taking of proper 
measures to spread abroad the knowledge of what- 
ever laws happen to have been made : a duty which 
(to adopt some of our Author's own words) is con- 
versant, not so much about issuing " directions," 
as about providing that such as are issued shall be, 
" Teemed" 

• 1 Comro. p. *9. 
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CHAP. V. VI. Mean time to apeak of the duliet of a sn- 

oy«tioii to pi^nis power ; — of a legislatare, meaDing a supreme 

woi4"dHi>«* legislature ;^Mif a set of men acknowledged t« be 

•ton. absolute ; — is what, I must own, I am not very 

fond of. Not that I would wish the siAiordinate 

part of die community to be a whit less watchful 

over their governors, or more disposed to unlimited 

submission in point of conduct, than if I w^e to 

talk with ever so much peremptoriness of the 

" dutiei" of these latter, and of the ngiUi which the 

former have against them [a] :, what I am afraid of 

[a] Wiih thli note let no msn trouble himself oho is ncK uied, 
or does Dot inlcDd to u>e hinuclf, to what are called naapfa/nc^ 
gpecolBtioiu t io whoae eMimatioa the benefit of uiidenlaiidiiig 
dnrlj what lie ia apeaking of, u not worth the labour. 

Ditf OmUU- ^* ^^'^ ""y ^ "^^ to be m; ifunf to do (iiaderiiuid poliUcal' 
'' dalj) which jou (or aooie other person or peraoiu) Lave a right 

ti> have me made to do. I have thai a DOrv tovar^i jou : yon 
have a kloht aa agaaut me. 

Ktabt frolid- 8. What yon hare a right to hate me made to do (andentUMl 
■ political right) ia that which I am liable, according to Iiw, 
upon a reqniHtion made on your behalf, to be pimiAtd for not 

FnalahmeDta ^- I nj jrmathed : tor withoat the noliai af pnmihment (that 

Uf^ '" ir of pots anneied to an act, and accning on a certain teanint, 

and from a certain kwtcc) no notion can we hare of either r^JU 

To Jrjliit or ^ ^"^ ^^ ''^ Iwlooging to the word pom ii a limple one, 
■"f""- To 4^iM or rather (to apeak more generally) to Mpoaind a woprf, 

ia to reiuke, or to make a pnigrcu (uwards reiotvmg, the idea 

bdoDgiug to it iDlo limple ones. 
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is, ruanLng; into Bolcecism aad confusion in dit- CHAP.T. 



3. For eipaundlog the words duly, right, pnMr, titie, and tbou Wotdt not ID 
other ternu of the same stamp that abaaod to moch in clhio imii ],^f bfp^a- 
jarispnidence, either I am mnclideceiTed, or the only methud bj P*™*"- ^ 
which ao; instrDcIion can be cooveyed, it that which 'a here 
eienipliGed. An eipuaitioD filmed after this metliod t would 
term parapknaii, 

6. A word maj be aaiil to be apounded by pamphriait, when Pnmplaaii 
not thai inord alone is truislalFd into other wsrdi, bat lume whule 
Katmet ol whicb it fonni ■ part ia traoslated into anolhei' tcn- 

tence ; the words of wh!cb Utter are tipreuire of such ideas as 
are timplt, or are more immediately rcsolfable, into simple oaci 
than those of the fcnmcr. Such arc those expressive uf niiilmicci 
and limplc moda, in respect of such alMract terms as are eiprei- 
slre of what LociE has called aisot fRodei. This, in short, is the 
ontj method In which aay abstract temiscan, at (he long run. he 
MpoDnded to an; InstmctiTe purpose i ibat is in terms colCDlated 
to raise uno^ci either of (ubxances percdied, or nf enulinu, — 
sources, one or other of whidi every idea most be drawn from, to 
be a elear one. 

7. The common metliod of defining — the method per pyaa rt DsfiDillan 
diffettntiam, as logicians call it, will, in manj cases, not at all digcnaliBm, 
answer tlie parpoie. AjDong absli-act terms we soon come to soch lall; i^lo- 
as have aa superior gatut, A defiaition, pergenm et di^erentiam, 

when applied to thoK, it is maoifesti can make no advance: it 
most eitlier stop short, or tum back, as it were, upon itself, in a 
eircvkU or a repetend. 
" B: •• Fortitude is a virtue :— Very well :— bnl wbal is a virtne ? Fnrlhat ei- 
"Aiirtoe is a disposition;" — Good again: — bat what is a dii- ili^aiaitm,— 
pcatiml " A diipitiitim is a — ;" and there we stop. The fact it-ni^ 
is, a diipotUian has no lupmn- jenui ; a diipatitim is not a — , *™°"^ 
anj thing: — this is not (he way to give us any nation of nha) is 
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CHAP. V. ^H- I underBtaod, ( diink, pretty well, whxt iB 
^•'v^^ meant by the word ditfy (political duty) when op- 

•cuui^i. plied to myself; and I could Dot persuade myBelf, 
I think, to apply it id the same sense in a reg;ular 
didactic discourse to those whom 1 am speak- 
ing of as my supreme governors. That is my 
duty to do, which I am liable to be puniiked, ac- 
coTding to law, if I do not do : this is the original, 
ordinary, and proper sense of the word tbity (&]. 

meant bj It. " A p«D«r,'* agaio, " ia b righl :' and nhat U a 

riglat It is a power. — An tualt ii an iraerat, uja odt Author 

■omewhere; wbcre he beffia defining an eilale : — as well might 

be baie wid an uUerat was an eitatt. As well, in abort, were it 

to define in this mannerj a ecnjanction or a prepoutiofu As well 

were it to soj of the preposiEioa tArmj^^ or of the coojuuclioil 

btcaute ; a ihraiigk is a — , or a tecaaie a a — , aud ao go OD 

defining them. 

An iDiperlCe. 9. Of this stamp, by thebje, are aoinc of bis most fundamental 

[DDnr^a-' definitioni; of conseqaence the; mnil leaie the reader where 

thoi "'' *''^? ^""^ '''"• ^°^ °^ ^^''' P6'''ap>. more fully and metiio- 

dicall; on some future occasian. In the mean dme I bare thrown 

oat these loose lunti tor the coDiidenition of tbe curioua. 

nnUta, tbr« [^J ^- ^"^ '"^3 cuncdre three aorta of duties; poUtKat, laml, 

"""■ and Teligimu; correspondent to (be three aorta of umctinu bj 

which they are enforced: or the >ame point of conduct ma; be a 

nun's duty on these three acTeml accounla. After ipeaking of 

Ibe one of these to pat the change upon Ihe reader, an^ without 

warning begin apesking of another, or not lo lei it be <een Ihiin 

tbe firat which of them one ia spesking oL eaiuut but be pmdufr- 

die of confuaion. 

FtUtkal i- Fuliiical duty is created by poiudimeat ; or at least bj tbe 
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Have these aapreme goveriion any Buch duty ? No: CH4P.V. 
for if they ue at all liable to puiushiaeiit according Th^^Z^ 

•UHtflt. 

will uf pencils who hine punisbment in tbeir haodi ; penooi itated 
■nd ctnam, — political superion. 

S. Rel^cHu dnt; a also created bj punJthmeDt ; bj pamah- ^S?^"" 
tnnt expected at tbe hands of a penoo certain, — the Supmue 
BeiiQ. 

4. Moral daly ig crwited bj ■ kind of motira, wlueh from the Uant tatf 
ti&certaiijij of the jvrutu to apply it, and of the ^ecia iaA degree 
inwbicb it will be ipplied, bat hardlyjet got tbeowne of punlih- 

menti by variau mnrtificBtioDi remiting from [be ill-will of per- 
aaoi uncertuo and Tsrisble, — the coDunnnitj in general : thai a, 
■DCh individDala of that aHnnnmit; as be, nboae duty it id ques- 
tion, shall happen to be coimected with. 

5. Wheu in any of tbeie three icbk) ■ mm aotrtt a p«nt of pHfti^eba- 
conduct to be a doty, what he asKrta is the eiiatence, actual or ^^" ^ a 
probable, of aa ulenut cient: y'a. of u pouishmeDt issuing Itma liflgnrailTe 
one ot other of these •ources in eotiieqaeoce of a contraveadon of f^v^' 
the dalj: an event ertrniie to, and diiliDct from, as well the 

Gooduct of the party spoken of, as the seotiiiient of him who 
■peaks. IT he persists in asserting it to be a duty, but without 
iTiMTiing it should be underslood that it is on any one of these 
three accoonts that be looks upon it as auch ; all he then asserts 
is his own intenial seatimfnl: all he means then ii, that he feels 
himself pleoKiJ or diqJeowd at the thoughts of the pwot of con- 
duct in question, but wilhont b^g able to tell mhy. In this case 
lie should e^ taj so - and not seek to giie an undue iuflueuce 
to his own single suffrage, by dellverihg it in terms that purport 
to dediue the mice either of Ood, or of the law, or of the people. 

& Now which of all these senses of (he word our Author had Dui^ not a^ 
ip Duod; in which of them all he meant to assert that it was (he Faaafprvfr 
duty of supreme gofersors to make laws, I know not. PotHicai 
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CHAP, V. to laW) whether It be for not doing any thing, or 
,j^^^^^*^ for doing, then are they not, what they are sup- 

duty ig wb>t the; cannot be aubject to*! ud to uj tbata iatj 
CTen of the taarat or reijguiuf kind to thU effect u incumtieiit ctf 
fSem, seeim rather > precipitflle ssscrion. 

Id truth what be meant «a> oeither more nor leu, I mppoae, 
than tbat he should be glad to >ee them do «hat be ii speskbg 
of; to wit. " tnake lawi:" that is, as be eiploina hfauself, spread 

abroad the knowledge of Ihem -Would be»? Soiiuleed shonld 

1 i sod ii asked why, whet answer our Aotbor would pre I know' 
not; bat I, for mj part, haie no difficult;. I aniwer, — becaDwr 
I em pemiaded thit it ig for the benefit of the commomty tbat 
the; (its goTemors) ihould do lo. This would Ik enough Id 
warrant me in mj own opinioQ tor sajing that they ougAf to do 
it. For all this, I ahoold not, at any rate, ny that it was Iheil' 
duty in a poUticat senae* No more should 1 Tentura to say ft was 
in a mtrral or nligious seme, till I were satisfied whether they 
themselie) tkoaght the measures useFut and feaaiblr, and whether 
they were generally supposed to think so. 

Were I satiiGed that Ihey ihatuelva thonglit so, God then, I 
might Bay, knows they do. Gud, we are to suppose, will punish 
them if they ne^ect pursuing it. It is thai their TeUgiaut duty. 
Were I satisfied that the peopte supposed they thought lo : the 
people, I might say, in case of <uch neglect, — the people, by van.-- 
ous manifeitatloDi of its ill-will, will also punish them. It is Ihec 
thtar mDral dntj. 

In any of these seoses it must be obaerred, there caa be no 
mnre propriety in averring it to be the duty of the supreme 
power to panne the measure in question, than m aaeiring it to Im' 
their duty to poraue any other sapposable measure equally bme-- 
£dal to the community. To usher m the proposal of a mFaiATe 
in (bis peremptory and assuming gniie, may be pardonable in ■- 
* See the note tidlowing. 
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posed to be, 8U|>reme ^veniors [c] : those are CHAP. V. 
the sapreme governors, by whose appoiabnent the '■^^f^^ 
former are liable to be pnoished. 

VIII. The word daty, then, if applied to persons ThuinwUcii 
spoken of as supreme governors, is evidently ap-A""""- 
plied to them in a sense which is figiurative and 
improper : nor therefore are the same conclusions 

to be drawn from any propositions in which it is 
used in this sense, as might be drawn from them 
if it were used in the other sense, which is its 
proper one. 

IX. This explanation, then, being premised ;— nn- Tm pnpo^ 
derstanding myself to be usmg the word duty m its «>iB>i>»iM 
improper sense, the proposition that it is the duty 

of the legislature to spread abroad, as much as 

kaNc rhetorical luraiigiw, bal cut Defer be JDitifiable in na cnct 
djdictic compcuitirai. Uodei of priaite marai conduct tbere m 
indeed maoj, the tendeucj wbereof ii ao well koonn and ao 
genenllj ackiumledged, tbat the obiemnce or them may well be 
■tiled 1 duty. But to appij the miie term to the puticiilv de- 
tiili of legiilatae condact, eipedall; newly pn^towd oiiei, u 
ffAag, I tbuik, too &r, and leDds only to conf(inoD> 

[c] I mean tor what tbey do, or omit lo do, when acting n a Cntnan In 
bedy : in tbat body id whkh, when acling, tbey are tvfreme.J'eata /oUU- 
Because for any thing aoy of them do Kparately, or acting in ^,^th- 
bodiei (hat are subordinate, thej may any of Ibem be pnnubed'^^^, |^. 
without any diaparagcment to tbcdr lapremacy. Ni^ only my "V"""' 
mai/ be, but many or; ; it ii what we Me ciainplei of erery day. 
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CBLf. V- possible, the knowledge of tlieir will among the 
^^"v'^^ people, is a proposition I am disposed most unre- 
servedly to accede to. If this be oar Author'* 
meaning, I join myself to him heart and voice. 

Obtennd*- X, What partjculai' institutions our Author 
"tJc'tn""' Wished to see established in this view — what par- 
i^o^j^' Hciiiar duties he would have found foi the legisla- 

tnre under this general head of duty, is not very 

aj^rent : though it is what shonld have appeared 
more precisely than it does, ere his meaning could 
be apprehended to any purpose. What eDCreaset 
still the difficulty of apprehending it, is a practice 
which we hare already bad more than mice occa- 
sion to detect him in *, — a kind of versatility, than 
which nothing can be more vexations to a reader 
who makes a point of entering into the sentiments 
of his Author. He sets out with the word " duty" 
in his mouth; and, in the character of a Censor, 
with all due gravity begins talking to us of what 
ought to be. 'Tis in the midst of this lecture that 
our Proteui sUps aside; pats on the Imtorians 
gives an insensible turn to the discourse ; and with- 
out any warning of the change, finishes with telling 
us what is. Between these two points, indeed, &e 
u, and the ovgkl to be, so opposite as they fre- 
quently are in the eyes of odier men, that spirit of 

• V.Hip™,ch.II.[«r.ll.oli.«Lpw.»'.cb.IV.p«f..lO.. . 
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obseqviout ^ni^iuin that aeems constitutioiial in CHAP. T. 
our Author, will scarce cTcr let him recognize a q"^^ 
difference. "Ks in the second aentence of the para- JSt«''n'iS«« 
graph that he obserres that " it is expedient that Hi^^^^tcM- 
" they" (the people) " receive directions from the ihuiittiH 
" state" (meaning the governing body) " declara- 
" tory of that it's will." Tis in the very next sen- 
tence that we learn from him, that what it is thus 
" expedient" that the state fAouM do, it doei do. 
" But since it is impossible in so great a multitude, 
" to gjve particular injunctions to every particular 
" man relatrre to each particular action, therefore," 
says he, " the state establishes" (does Mtnatlg 
establish) " general roles" (the state generally, any 
state, that is to say, that one can mention, all 
states, in short, whatever do establish) " general 
" rules for the perpetual information and direction 
" of aU persons in all points, whether of positive 
'* or <rf negative duty." Thus far our Author; so 
that, for ought ^ipears, whatever he could mUh to 
see done in this view i* done. Neither this state 
of our own, nor any other, does he wish to see do 
any thing more in the matter than he sees done 
already; nay, nor than what is sure to be done at 
all events : so that happily the duty he is here so 
forward to lay on his superiors will not aitun them 
very heavy. Thus far is he from having any deter- 
minate instinctive meaning in that part of the para- 
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CHAP. V. gr^ph in which, to appearance, and by accident, he 
■■^v^i' comes nearest to it. 



hmmiu^ XL Not that the passage however is absolutely 



•mlfOUmt 



SO remote from meaning, but that the inventive 
complusance of a commentator of the admiring 
breed might find it pregnant with a good deal of 
useful matter. The design of disseminating the 
knowledge of the laws is glanced at by it at least, 
with a shew of approbation. Were our Author's 
writings then as sacred as they are mysterious; 
and were they in the number of those which stamp 
the seal of authority on whatever doctrines can be 
fastened on them ; what we have read might serve 
as a text, from which the obligation of adopting as 
many measures as a man should deem subservient 
to that design, might, withoat any unexampled 
violence, be deduced. In this oracular passage I 
might find inculcated, if not totidem ii/llabit, it 
least totidem literU, as many points of legislative 
duty as shoula seem subservient to the purposes of 
digeiUon and pTomulgalion. Thus fortified, I might 
press upon the legislature, and that on the score of 
" dtitg," to carry into execution, and that without 
delay, many a busy project as yet either unthought 
of or unheeded. I might call them with a tone of 
authority to their work: I bid them go make provi-' 
sion forthwith for the bringing to light such scatter- 
ed materials as can be foand of the judicial decisions 
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of time past, — aole and Delected materials of com- CHAP. T. 
mon law ; — for the registering and publishing of all ..^J^^i^ 
future ones as they arise ; — for transfoiming, hy a i^Uldll'f^ 
digest, the body of the common law thus completed, eamnuod«d!* 
into statute-law; — for breaking down the whole 
together into codes or parcels, as many as there are 
classes of persons distinguish ably concerned in it; 
^foE introducing to the notice and possession of 
every person his respective code: — works which 
public necessity cries aloud for, at which profes- 
sional interest shudders, and at which legislative 
indolence* stands aghast. 

XII. Ail these leading points, I say, of legiils- Tttnciaia. 

tive economy, with as many points of detail sub- cn^onHi tj 

, .. . ., MiAotlion 

servient to each as a meditation not unassiduous coBcimiiai 

ha» suggested, I might enfortx, were it necessary, 

by OUT Author's Dra(CulaT authority. For nothing 

less than what has been mentioned, I trust, ia 

necessary, in order that every man may be made 

to know, in the degree in which he might and ought 

to be made to know, what (in our Author's words) 

*' to look upon as his own, what as another's ; what 

" absolute and .what relative duties are required at 

f his hands ; what is to be esteemed honest, dis- 

" honest, or indifferent; what degree every man 

" retains of his natural liberty; what he baa given 

* Hid 1 Men in tbow ds^i what erei; bod; hts aeea sdo, in' 
■tead of ndoloicc I sbauld luiTe put comftitn. — Koto of tbe 

Ambor, lats. 
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/."npu the price of the benefits of Bociety ; aad 
' " after wfa&t manner each person is to moderate 
" the me and exercise of those rights which the 
" state assigns him, in order to promote and secure 
'■ the public tranquillity." In taking my leare of 
our Author, I finish gladly with this pleasing peio- 
ratioD : a scrutinizing Judgment, perhaps, would 
not be altogether satisfied with it; but the ear is 
soothed by it, and the heart is warmed. 

XIII. I now pat an end to the, tedious aod intri- 
' cate war of words that has subsisted, in a more 
particular manner ducing the course of these two 
last chapters: a logomachy, wearisome enough, 
foihapt, and insipid to the reader, but beyond 
description laborious and irlcsome to the wiiter. 
What remedy? Had there been sense, I ^oold 
have attached mysetf to the sense : finding notbing 
but words ; to the words I was to attach myself, or 
tombing. Had the doctrine been WtfaUv, ^ 
task of exposing it would have been comparatively 
an easy one: but it was what is worse, vntMtmiitgs 
and thence it came to require all these pains which 
I have been here bestowing on it : to what profit 
let the reader judge. 

" Well then," — (cries an' objector) — " the task 
" you have set yourself is at an end ; and die sub- 
" ject of it aAer all, according to your own rq>re- 
" sentation, te^dieB npthing; — according to yout 
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" own shewing it is not worth attending to. — Why CHAP. T. 
" then bestow on it so much attention?" veu^^ 

In this view — To do something to instruct, but S?i^«rtu 
more to undeceive, the timid and admiting student: °"' 
— to excite him to place moie confidence In his own 
strength, and less in the infallibihty of great names : 
— to help him to emancipate his judgment from the 
shackles of authority : — to let him see that the not 
understanding a discourse may as well be the wri- 
ter's fault as the reader's : — to teach him to distin- 
guish between shewy language and sound sense: — 
to warn him not to pay himself with words ; — to 
shew him that what may tickle the ear, or dazzle 
the imagination, will not always inform the judg- 
ment: — to shew him what it is our Author can do, 
and has done; and what it is he has not done, and 
cannot do: — to dispose him rather to fast on igno- 
rance than feed himself with error: — to let him 
see that with regard to an expositor of the law, our 
Author is not he that should come, but that we may 
be still looking for another, — " Who then," says my 
objector, "shall be that other? Yourself?" — No 
verily. — My mission is at an end, when I have pre- 
pared the teay before him. 
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